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LOI CAM ON

Niam 2019, véi sy hd tro caa Du an “Tdng cwong cac thé ché cgnh tranh va
bdo vé ngwoi tiéu ding” do chinh phu Uc tai trg, Cyuc Canh tranh va Bao vé nguoi
tiéu dung — Bo Cong Thuong da thuc hién “Bao cao danh gia tac dong cua Vviéc
thuc hign cac cam két canh tranh trong Hiép dinh Déi tac va Tién b xuyén Thai
Binh Dwong (CPTPP) ddi véi cong tac thuc thi Luat Canh tranh 2018”.

B4o cao duoc thuc hién nham ra soét, phan tich cac cam két vé canh tranh, tro
cap va doanh nghiép nha nuéc trong Hiép dinh thuong mai ty do thé hé méi CPTPP
ma Viét Nam da ky két va cd hiéu luc thi hanh ké tir ngdy 14 thang 01 nam 2019.
Dbong thoi, Bao céo tong két thuc trang thuc thi luat canh tranh Viét Nam trong thoi
gian vira qua, trong boi canh hoi nhap kinh té quéc té ngay cang sau va rong. Qua do,
Bio cdo danh gia tac dong cua viéc thuc thi nhitng cam két vé canh tranh trong Hiép
dinh CPTPP dbi véi viéc thuc thi phap luat canh tranh tai Viét Nam. Trén co sé
nhitng ndi dung nghién ciru, Bao cdo dwa ra mot s6 dé xuat nham ting cuong hiéu qua
thuc thi Luat Canh tranh Viét Nam trong bdi canh thuc hién cac cam két vé canh tranh
trong Hi¢p dinh CPTPP.

Pé c6 dugc thanh cdng caa Béo céo nay, Cuc Canh tranh va Bao vé ngudi tiéu
ding xin chan thanh cam on Pon vi tai trg Dy 4n “Tang cudng c4c thé ché canh tranh
va bao vé nguoi tiéu dung”, su cong tac va dong gop ndi dung cua cac chuyén gia tu
van trong nudc, co s¢ dir liéu tir cac co quan hitu quan cd lién quan, cac chuyén gia
dong gop va tham gia y kién dé hoan thién bao cdo. Bé nhitng noi dung nghién ciru co
dong gop thuc tidn, mang tinh chat cap nhat vai xu thé phat trién cua phép luat canh
tranh va xu huéng hoi nhap kinh té quéc té, Cuc Canh tranh va Bao vé ngudi tiéu
ding (B6 Cong Thuong) ludén mong mudn tiép tuc nhan duoc cac danh gia, y kién
dong gop tir cac co quan, tO chirc, ca nhén,...co quan tim dé hoan thién tt hon nira
chat lugng cua Béo céo.

Trén trong./.
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(Organization for Economic Cooperation and Development)
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LO1 MO PAU

Hiép dinh Péi tac Toan dién va Tién bd xuyén Thai Binh Duong goi tat
1a Hiép dinh CPTPP, 1a mdt hiép dinh thuong mai ty do (FTA) thé hé moi, gdm
11 nudc thanh vién la: Australia, Brunei , Canada, Chile, Nhat Ban, Malaysia,
Mexico, New Zealand, Peru, Singapore va Viét Nam. Hi¢p dinh da duoc ky két
ngay 08 thang 3 nim 2018 tai thanh phd San-ti-a-gd, Chile, va chinh thuc co
hiéu lyc tir ngay 30 thang 12 nam 2018 ddi véi nhém 6 nude dau tién hoan tat
thu tuc phé chuan Hi¢p dinh gém Mexico, Nhat Ban, Singapore, New Zealand,
Canada va Australia. Déi voi Viét Nam, Hiép dinh c6 hiéu luc tir ngdy 14 thang
01 nam 2019.

Véi pham vi cam két rong, muc do tu do hoa sau, CPTPP chic chén sé& c6
tac dong manh mé t41 toan bo thé ché kinh té cling nhu hoat dong kinh doanh

cia cac doanh nghiép Viét Nam. Khong nhitng vay day con 1a Hi€p dinh cé

tho1 diém hién tai, trong d6 c6 bao gom ca nhitng cam két vé€ chinh sach canh

tranh.

Pé hd tro cac doanh nghiép, cic co quan quan 1y nha nudc thuc thi hiéu
qua, cling du kién dugc nhirng tac dong khi thyc hién cam két vé linh vuc canh
tranh trong Hiép dinh nay, Cuc Canh tranh va Bao vé Ngudi tiéu dung da tién
hanh thyc hién nghién ctru “Bdo cdo danh gia tac dong cua viéc thuc hién cac
cam két vé canh tranh trong Hi¢p dinh Déi tac Toan dién va Tién bo xuyén Thai

Binh Duong (CPTPP) d6i véi cong tac thuc thi Luat canh tranh 2018”.

Béo c40 nay cung cap bic tranh tong quan vé thyc trang thuc thi phap luat
vé canh tranh tai Viét Nam trong nhiing nim vira qua, tom tat nhiing ndi dung
cdt 16i cua nhimg cam két vé canh tranh trong CPTPP. Béo cdo con dién giai
cac cam két canh tranh theo céch thuc ngén gon, d& hiéu, di kém véi cac danh

3 khoi lugng cac cam két 16n nhat, phic tap nhat ma Viét Nam tung c6 cho toi
: gi& sdu rong veé cac tac dong téi doanh nghiép, co quan quan ly nha nudc, thé
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ché, chinh sach, méi truong phéap 1y, va méi trudng canh tranh khi Viét Nam
chinh thirc phai tuan thu va thyc hi¢n cac cam két vé linh vuc nay trong CPTPP.
Song song véi cac danh gia tic dong, bao cdo ciing dwa ra nhimg khuyén nghi
cu thé d6i vai cong tac thuc thi cua co quan canh tranh va cong tac hoan thién

thé ché.
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CHUONG I. THUC TRANG THUC THI LUAT CANH TRANH TAl
VIET NAM VA CAC CAM KET VE CANH TRANH VIET NAM THAM
GIA KY KET TRONG CPTPP

1. Thuwec trang thuc thi luat canh tranh tai Viét Nam

1.1 Ve viéc Piéu tra va xir ly cac hanh vi han ché canh tranh

Hoat déng diéu tra tién to tung

Trong 12 nidm thuc thi, Bo Cong Thuong di chu dong tién hanh hoat dong
diéu tra tién t6 tung ddi voi nhiéu nganh, linh vuc c6 tinh chat quan trong, nhay
cam trong nén kinh té nham tang cuong kha ning phat hién dau hiéu vi pham
phap luat canh tranh. Hoat dong diéu tra tién t6 tung duoc tién hanh khi nhan
thay trén thi truong c bién dong bat thuong hodc dang xay ra tranh chap lién
quan dén phép luat canh tranh, hozc c6 nghi van vé hanh vi vi pham quy dinh
cta Luat Canh tranh. Muc dich cua hoat dong nay 1a nham thu thap céc théng
tin, tai liéu co ban vé hanh vi nghi van, ciing nhu thong tin chung vé canh tranh
trén thi truong. Két qua cua hoat dong diéu tra tién to tung 1a dua ra cac quyét
dinh diéu tra theo thu tuc t6 tung canh tranh néu c6 théng tin xac thuc vé hanh
vi vi pham, hoac tiép tuc theo ddi dién bién vu viéc néu chua du thong tin. Tinh

dén nam 2016, da c6 téng s6 87 cudc diéu tra tién td tung duoc thuc hién.

Tinh dén nim 2016, s6 vu viéc diéu tra lién quan dén cac hanh vi han ché
canh tranh 1a 08 vu, trong d6 c¢6 06 vu da duge HPCT tién hanh xu Iy theo quy
dinh. Théng qua viéc diéu tra, xt Iy 08 vu han ché canh tranh, véi gan 70 doanh
nghiép bi diéu tra, cac co quan canh tranh d4 ra quyét dinh xu ly, thu vé ngan

sach nha nudc tong so tién phat va phi xt Iy vu viéc canh tranh gan 5,5 ty dong.
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Biéu dé 1: Sé vu viéc lam dung vi tri thong linh/déc quyén va théa
thugn HCCT

14
12
10 10 10
&
§_ 7 7
9 5 1 5
3 2 2
] O S ey s N L | |
00 0) 0) 0} 0) 0} 00
o \ o Y Q N % > ™ \2) o
\) Q O \) N &y &y &y Y > N
(0:9 D 2> 0% D D D D D D D
Q
AP
EDidutratiénté tung ™ Quyét dinh diéu tra Quyét dinh xt ly

(Nguén: Cuc Canh tranh va Bdo vé nguoi tiéu dung, 2019)

Tiép tuc voi hoat dong diéu tra tién t tung trong nam 2017 va 2018, Cuc
CT&BVNTD di tién hanh diéu tra tién t6 tung nham ra soat, phat hién dau hiéu
cac hanh vi han ché canh tranh trong mot sé nganh, linh vuc dugc du luin xa
hoi quan tam. Dién hinh, Cuc da thu thap thdng tin, té chac 1am viéc véi céc
bén lién quan dé 1am rd su viéc tranh chap, canh tranh gitta cac hang taxi truyén
théng va cac doanh nghiép kinh doanh dich vu “taxi céng nghé” nhu Uber,
Grab; tranh chip trén thi truong thué va cho thué phim nhua chiéu rap hay thuc
trang giao dich doc quyén trén thi trudong thude 1a diéu; Tham dinh hd so khiéu
nai vu Viéc canh tranh lién quan dén hanh vi lam dung vi tri théng linh thi
truong trong linh vyuc san xuat, kinh doanh xe may tai tinh Tra Vinh; Tham dinh
hé so khiéu nai cua Cong ty TNHH Motor Yamaha Viét Nam lién quan hanh vi
lam dung vi tri thong linh thi trudng trong linh vuc san xuat, kinh doanh xe may
tai Viét Nam. Tuy nhién, cac sy viéc néu trén co tinh chat twong ddi phuc tap
khi cac cha thé kinh doanh trén thi truong sir dung nhimg phuong thirc canh
tranh mai, hién dai, vuot ra khoi ranh gidi caa cac ky thuat, cong cu, bién phap
truyén théng dé xac dinh thi truong lién quan, thu thap chang ca vé hanh vi
phan canh tranh trén thi truong..., tao khé khan, thach thic nhat dinh cho co

10
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quan canh tranh trong viéc xac dinh dau hiéu hanh vi vi pham. Cuc van tiép tuc
theo ddi, gidm sat chat ché hoat dong canh tranh trén cac thi truong néu trén
nham kip thoi phét hién, diéu tra cac hanh vi vi pham quy dinh caa Luat Canh

tranh

Mic du sé vu viéc han ché canh tranh duoc diéu tra va xt 1y con khiém
tén, nhung xét trong béi canh cac co quan canh tranh Viét Nam con non tré véi
ngudn luc han ché va Luat Canh tranh duoc thuc thi chua du lau dé cé thé di
sau vao doi séng xa hoi thi két qua thi hanh néu trén chinh 1a sy khai dau cho

thay Luat Canh tranh da chinh thirc di vao cudc séng va phat huy tac dung.

DPoi véi hoat déng tham dinh hé so d@é nghi hwéng mién trir déi véi thod thudn

han ché canh tranh

Niam 2017, Cuc CT&BVNTD di xem xét, tham dinh hd so dé nghi huang mién
trir d6i v6i thoa thuan hop tac gitra Téng cong ty hang khdng Viét Nam
(Vietnam Airlines) va Cong ty Societe Air France (Air France). Trén co s¢ do,
Bo truong Bo Cong Thuong d ban hanh Quyét dinh s6 3872/QD-BCT ngay 09
thang 10 nam 2017 vé viéc cho huang mién trir d6i vai thoa thuan han ché canh
tranh gitra Vietnam Airlines va Air France trong pham vi lanh thé Viét Nam
trong thoi han 03 nam ké tir ngay Quyét dinh c6 hiéu luc kém theo diéu kién
cac bén phai thuc hién cac nghia vu ghi trong Quyét dinh nham d¢am bao canh

tranh trén thi truong.

Nam 2018, B6 Cong Thuong tiép tuc ban hanh quyét dinh cho huéng
mién trir d6i vai thoa thuan han ché canh tranh trong linh vuc hang khong . Can
ctr hd so dé nghi huong mién trir thoa thuan han ché canh tranh cia Cong ty C6
phan Hang khong Jetstar Pacific (Jetstar Pacific) dai dién cho nhom céac doanh
nghiép gom Cong ty Jetstar Pacific, Cong ty Jetstar Airways PTY Limited (Jetstar
Airways), Cong ty Jetstar Asia Airways PTE. LTD (Jetstar Asia) va Cong ty
Jetstar Japan CO.LTD (Jetstar Japan), qua qua trinh tham dinh, ngay 30 thang 8

nam 2018, Bo Coéng Thuong ban hanh Quyét dinh sb 3105/QD-BCT vé viéc cho
11
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huéng mién trir d6i voi thoa thuan han ché canh tranh gitra Cong ty Co phan
Hang khdng Jetstar Pacific Airlines va Cong ty Jetstar Asia Airways PTE.LTD
trong pham vi dich vu van chuyén hanh khach bang duong hang khong trén

duong bay Pa Ning - Singapore (va nguoc lai).

1.2 V& viéc thuc hién cac quy dinh vé Kiém soat tap trung kinh té

Ngay tir khi Luat Canh tranh duoc ban hanh dén nay, hoat dong tap trung kinh
té (TTKT) & Viét Nam d3 tro nén s6i dong, phan anh mot nén kinh té mo véi sy
tham gia cua nhiéu thanh phan kinh té.

Tinh dén hét naim 2016, B6 Cong Thuong di thu ly 32 vu viéc théng béo
TTKT va nhiéu vu viéc tham van khac ca trude va trong qué trinh cac doanh
nghiép thuc hién TTKT. S6 vu thong b&o va tham van TTKT dugc thong ké

nhu bang dudi.

Bdang 1: Thong ké sé vu viéc tdp trung kinh té

2005-

Nam

2007

2008

2009

2010

2011

2012

2013

2014

2015

2016

S6 vu viéc
thong bao
TTKT

S6 vu viée
tham van
TTKT

19

45

S6 doanh
nghiép co
lién quan

16

28

29

57

28

12

189

(Nguon: Cuc Canh tranh va Bdo vé nguoi tiéu dung, 2019)

Sang dén ndm 2017, Cuc Canh tranh va Bao vé ngudi tiéu dung tiép nhan
va xur ly 04 hé so thong bao tap trung kinh té, gém céc giao dich sap nhap, mua
lai (theo phuong thirc hoan d6i ¢ phiéu) trong cac linh vuc héa chat, san xuat
duong va ban 1é cac san pham céng nghé thong tin, ky thuat s va dién may, va

san xuat kinh doanh bia, ruou, nuéc giai khat.
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Bang 2: Danh sach hd so théng bao tap trung kinh té nim 2017

(Nguon: Cuc Canh tranh va Bdo vé nguroi tiéu dung, 2019)

Bén canh c4c hd so thong bao tap trung kinh té, trong nim 2017 Cuyc da

tiép nhan nhiéu cong vin, thong tin tham van tir cac doanh nghiép trong nudc
va nudc ngoai; cac co quan nha nudc nhu So Ké hoach va Pau tu cac tinh,
thanh phd, Ban Quan Iy cac khu cong nghiép, khu ché xuat, Uy ban chtng
khoén vé cac truong hop tap trung kinh té. Viéc cac doanh nghiép va co quan
nha nuéc c6 lién quan chu dong tham van, 1am viéc truc tiép véi Cuc vé cac van

dé lién quan dén phép luat canh tranh trong cac vu viéc tap trung kinh té cho

13

. STT | Thoi Nganh Hinh thac | Cac cbng ty tham gia TTKT

3 diém TTKT

8 1 Thang | Thi truong | Sap nhap | Cong ty CP Hoa chat Baic Giang —
: 05/ 2017 | san xuat | (phwong | Lao Cai (Bén sap nhap)

3 phdt pho, | thic hoan | Cong ty CP hoa chat phan bén Lao
3 axit phdt | @i co Cai va Cong ty CP Hoa chit Bao
3 phoric phiéu) Thang (Bén bi sap nhap)

3 trich ly va

3 thuc pham

3 2 | Thang [Sanxuit |Séapnhap |[Cong ty CP mia dudng Thanh
8 06/2017 | dudng mia | (phwong | Thanh Céng Tay Ninh (Bén sép
trén toan | thiec hoan | nhap)

3 bo 1anh d6i co Cong ty CP duong Bién Hoa (Bén
3 tho Viét | phiéu) bi sap nhap)

5 Nam

3 3 | Thang |Banlé Mua lai Cong ty CP Pau tu Thé gisi di dong
10/2016 | chuyén (Bén mua)

8 doanh san Cong ty CP Thé gigi s6 Tran Anh
pham dién (Bén ban)

5 may gia

3 dung, san

3 pham cong

3 nghé

3 thong tin

4 | Thang |Sanxuat | Mua lai Cong ty TNHH Vietnam Beverage
8 10/2016 | kinh (Bén mua)

doanh bia, Téng Cong ty c6 phan Bia- Ruou-
s ruou, nudc Nudc giai khat Sai Gon (Bén bi mua
: giai khat lai)
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thiy nhan thtc vé phap luat canh tranh trong cong dong ngay cang dwgc nang
cao. Mat khéc, Cuc lubn nd luc hd trg, tiép nhan théng tin tham van tir cac
doanh nghiép dé tuyén truyén y thirc chap hanh, tuan thu cac quy dinh phap luat
canh tranh, bén canh cac quy dinh phap luat lién quan khac khi tién hanh céc

hoat dong mua ban, sap nhap cua doanh nghiép.

Véi chtrc nang va nhiém vu gidm sat qué trinh tap trung kinh té trén thi
treong theo quy dinh cua phép luat canh tranh, Cuc thuong xuyén ra soat cac
giao dich tap trung kinh té trén thi truong (mua lai, sap nhap, hop nhat, lién
doanh), cap nhat, théng ké va tong hop dit liéu vé tinh hinh mua ban, sap nhap,
hop nhat, lién doanh cuaa cac doanh nghiép trén pham vi ca nuée. Theo d6, Cuc
tiép tuc xay dung va quan Iy hé thong théng tin vé cac doanh nghiép co vi tri
thng linh thi truong, cac doanh nghiép doc quyén trén thi trudng nham phét
hién nhitng hanh vi c6 diu hiéu vi pham phép luat canh tranh cua cac doanh

nghiép co vi tri théng linh, vi tri doc quyén trén thi truong.

Sang nam 2018, thuc hién chic ning quan 1y nha nudc vé tap trung
kinh té, Cuc da tiép nhan va xir ly 04 ho so thong bao tap trung kinh té dong
thoi tiép nhan va tra 1i tham van 03 ho so tham van tap trung kinh té cua cac

doanh nghiép, cu thé:
A, Tiép nhdn va xit Iy 04 hé so théng bdo tdp trung kinh té:

(i) HO so thong bao TTKT cua Toyota Motor Corporation va Mazda Motor
Corporation; (i) H6 so théng bdao TTKT cua Cong ty TNHH Nha may Bia
Heineken Viét Nam mua lai Cong ty TNHH Nha may bia Heineken Ha Noi;
(iii) HO so thong bao TTKT cua Cong ty TNHH Bia va Nudc Giai khat
Heineken Viét Nam mua lai Cong ty TNHH Bia va Nudc giai khat Quéc té; (iv)
Ho so thong bao TTKT cua Cong ty CP Tap doan K§ nghé G& Truong Thanh
va Cong ty Co phan Su Thién Thanh.
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Qua qué trinh thim dinh, cac hd so thong bao néi trén déu thudc truong

hop dugc tién hanh tap trung kinh té theo quy dinh phap luat canh tranh.

B, Tiép nhdn va tra loi tham védn 03 hé so tham van tdp trung kinh té cia cac
doanh nghiép: (i) HO so tham van TTKT cua Cong ty Co phan Bot giat va Hoa
chat Buc Giang; (ii) Hb so tham van TTKT ctua Cong ty C6 phan Gemadept va
Cong ty CJ Logistics Hong Kong Holdings Limitted; (iii) HO so tham van
TTKT cta Cong ty c6 phan Gidy Sai Gon va Tap doan Sojitz Nhat Ban;

Cac ho so tham van cua doanh nghiép déu thudc truong hop duoc tién

hanh tap trung kinh té theo quy dinh caa phép luat canh tranh.

Thuce hién chiic niang giam sat hoat dong tap trung kinh té dién ra trén thi
truong, nhan thdy mot sé dau hiéu cé thé gay quan ngai vé canh tranh trén thi
truong, Cuc da tién hanh ra soat 05 vu viéc tap trung kinh té va tién hanh diéu
tra 01 vu viéc c6 dau hiéu vi pham phap luat canh tranh vé tap trung kinh té, cu
theé:

C, Ra soat 05 vy viéc tdp trung kinh té

(i) Vu viéc tap trung kinh té thanh Iap Lién doanh Coéng ty TNHH Giai
tri CJ HK giita CH Holdings Limited va Cong ty c6 phan san xuat phim Hoan
Khué trén co so thong tin phan anh ctia Hiép hoi phat hanh va phd bién phim

Viét Nam;

(i) Vu viéc tap trung kinh té gitra cac doanh nghiép nhu Motor Huyndai

Han Quéc va Cong ty CP Huyndai Thanh Cong Thuong Mai;

(iii) Cong ty The Nawaplastic Industries (Saraburi) Co., Ltd (Thai Lan)
va Cong ty Cb phan Nhya Binh Minh;

(iv) Cong ty CP Dich vu Thuong mai Téng hop Vincommerce mua lai

hé thdng siéu thi Fivimart;
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(v) Cong ty CP Qudc té Son Ha va Cong ty CP San xuét kinh doanh
Toan M.

Cac vu viéc trén, mic di co quan ngai nhat dinh vé canh tranh, tuy nhién
déu khong thudc ngudng thdng bdo va khong thudc truong hop bi cim theo

phap luat canh tranh. Cuc tiép tuc theo d&i va giam sat.
D, Tién hanh diéu tra 01 vu viéc c6 dau hiéu vi pham phép ludt canh tranh

Ngay 18 thang 5 nam 2018, Cuc di ban hanh Quyét dinh sé 64/QD-CT vé viéc
diéu tra chinh thirc vu viéc tap trung kinh té gitra Grab va Uber tai thi truong
Viét Nam.

Thong tin mét sé vu viéc tap trung kinh té do Cuc CT&BVNTD Xut Iy trong linh

vure Tdp trung kinh té

Hép 1: Viée Cong ty CP Péau tw Thé gidi di dgng mua lai Cong ty CP Thé
gidi sé Tran Anh

Ngay 12 thang 10 nim 2017, Cyc CT&BVNTD di tiép nhan Ho so
thong bao tap trung kinh té (TTKT) Cong ty c6 phan Pau tu Thé gidi di dong
(Thé giéi di dong) du kién mua lai Cong ty c6 phan Thé gisi sé Tran Anh
(Tran Anh).

Thé gi6i di dong du dinh mua 100% cd phan tir cac ¢o dong hién hitu
cua Tran Anh. Sau giao dich mua lai, Thé gidi di dong s& tro thanh cong ty
me cua Tran Anh dé tryc tiép quan 1y va diéu hanh toan bo hoat dong kinh

doanh caa Tran Anh.

Sau khi tién hanh tham dinh Ho so thong bao tap trung kinh té va khao
sat y kién cua cac doanh nghiép kinh doanh trén thi truong, ngay 27 thang 11
nam 2017, Cuc CT&BVNTD di hoan thién bao céo tham dinh ho so tap trung

kinh té véi mot s6 ndi dung chinh nhu sau:
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(i) Tap trung kinh té gitra Thé gioi di dong va Tran Anh 1a hanh vi tap
trung kinh té theo hinh thic mua lai doanh nghiép quy dinh tai Khoan 3 Biéu
16 va Khoan 3 Piéu 17 Luat Canh tranh. Thi truong lién quan duoc xac dinh
gom: thi truong ban Ié chuyén doanh san pham dién may gia dung trén toan
qudc va thi truong ban 1é chuyén doanh san pham cdng nghé thong tin trén

toan quéc.

(ii) Tap trung kinh té mua lai doanh nghiép gitra Thé gioi di dong va
Tran Anh da tac dong téi cau tric thi truong dich vu ban 1é chuyén doanh céc
san pham dién may va cong nghé thong tin theo hudng giam so luong d6i thu
canh tranh trén thi truong (tir chd 14 ddi thu canh tranh caa nhau, sau khi thuc
hién hoat dong TTKT, Tran Anh sé& tr& thanh cdng ty con cua Thé gisi di
dong). Giao dich ciing 1am gia tang sitc manh thi truong caa Thé gisi di dong
sau TTKT. Tuy nhién, mtc d6 gia ting siic manh khong déang ké do Thé gioi
di dong trude va sau TTKT déu la doanh nghiép c6 vi tri thong linh trén thi

truong ban Ié chuyén doanh san pham céng nghé théng tin (chiém >30%).

(iii) Can cr vao thi phan két hop caa céc bén trén thi truong lién quan,
tap trung kinh té giita Thé gioi di dong va Tran Anh theo hinh mac mua lai
doanh nghiép khong thudc truong hop bi cAm theo quy dinh tai Biéu 18 Luat
Canh tranh. Cac doanh nghiép tham gia TTKT duoc lam thu tuc TTKT tai co
quan nha nuéc ¢ tham quyén theo quy dinh cta phap luat vé doanh nghiép.

Trén co s& do, cac doanh nghiép nay duoc lam thu tuc TTKT tai co
quan nha nudc ¢ tham quyén theo quy dinh cua phap luat vé doanh nghiép.
Cuc CT&BVNTD s& tiép tuc gidm séat hoat dong canh tranh caa Thé gioi di
dong trén thi truong ban 1é chuyén doanh san pham dién may gia dung va thi
truong béan 1é chuyén doanh san pham céng nghé thong tin (ddi tugng giam
st 1a doanh nghiép/nhdm doanh nghiép c6 vi tri thdng linh trén thi trudng) dé
kip thoi phat hién va xir Iy hanh vi lam dung vi tri théng linh thi trudng cua

Thé gisi di dong (néu c6) theo quy dinh caa phép luat canh tranh.
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1.3 Thue thi cac quy dinh vé Canh tranh khong lanh manh

V& céc hanh vi canh tranh khong lanh manh, tinh ¢én hét nim 2016, d4 c6 hon

330 ho so khiéu nai, trong d6 c6 182 vu da duoc diéu tra, xur 1y.

Biéu dé 2: Théng ké cac vu viéc ca nh tranh khong lanh mgnh
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(Nguén: Cuc Canh tranh va Bdo vé nguroi tiéu ding, 2019)

Cac vu viec CTKLM thuong dién ra dudi nhiéu hinh thuc, theo nhiéu
dang hanh vi vi pham khéac nhau. Theo sé liéu cia B6 Cong Thuong, nhom vu
viéc lién quan dén hanh vi quang cdo nham CTKLM chiém ty 18 16n nhat trong
s6 cac vu CTKLM (chiém téi 62%), tiép theo 1a cac vu viéc lién quan téi hanh
vi ban hang da cap bat chinh (chiém 17%). S6 vu viéc lién quan téi cac dang
hanh vi khac nhu chi dan gay nham I4n, gay rdi hoat dong cua doanh nghiép
khac, giém pha doanh nghiép khac, xam pham bi mat kinh doanh chiém ty 18
thap. Thong qua Xt 1y cac hanh vi CTKLM d3 thu vé ngan sach nha nudc tong
sb tién phat va chi phi xir Iy dang ké. Néu nam 2007, téng s tién phat mai chi
la 85 triéu dong, thi nam 2008, tong so tién phat da ting 1&én gan gap 10 lan
(khoang 805 triéu dong), va dén nam 2016 1a 2,114 ty dong.

Trong ndm 2017, Cuc CT&BVNTD di ban hanh quyét dinh diéu tra d6i
véi 19 vuy viée lién quan dén hanh vi canh tranh khong lanh manh, trong d6 c6
18

L T L Y e R e L Al e R R ARV v v v v e vV v Y O A vy

R R R NI N N N N N N N R N N N N N N N N A R R N A AP N N A NN N N N N N A AP P A N N N N R N N NN P N N N N

»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»



/////////////////////////////////////////////////////////////////////////////////////////////////////////

18 vu Vviéc da ban hanh quyét dinh xu 1y (thu ngan sach nha nuée téng sb tién

phat 13 2.691.000.000 dong) va 01 vu viéc dang trong qua trinh diéu tra.

Trong 19 vu viéc duogc diéu tra va xir 1y, ¢6 01 vu viéc lién quan dén
hanh vi quang céo so sanh truc tiép, 08 vu viéc lién quan dén hanh vi quang cao
dua thong tin gian déi hoac gay nham Ian cho nguoi tiéu ding, 10 vu viéc lién

quan dén hanh vi vi pham phép luat trong hoat dong ban hang da cap.

Bén canh d6, Cuc di tiép nhan khoang 20 vu viéc lién quan dén hanh vi canh
tranh khong lanh manh khac nhu xam pham bi mat kinh doanh, giem pha doanh
nghiép khéc, gay réi hoat dong kinh doanh cua doanh nghiép khac, chi dan gay
nham 1an, khuyén mai nham canh tranh khéng lanh manh nhung khong tién
hanh diéu tra do cac bén chi dong giai quyét thong qua thuong lugng, hoa giai
hoac bén khiéu nai khong cung cip duoc chang ci ching minh khiéu nai 1a co

CO SO.

Cac loai hanh vi
canh tranh khong | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017
lanh manh

Quang cao nham

canh tranh KLM 20 33 37 2 6 18 15 9

Khuyén mai nham
canh tranh KLM

Gay roi hoat dong
kinh doanh cua - - 1 - - - -
doanh nghiép khac

Giém pha doanh
nghiép khac

Chi dan gay nham
lan

Ban hang da cap
bét chinh

Téng cong 26 | 36 | 41 3 7 23 | 20 | 19
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(Nguon: Cuc Canh tranh va Bdo vé nguroi tiéu dung, 2019)

Sang dén nam 2018, Cuc di tién hanh diéu tra xur phat d6i véi 05 vu viéc
véi téng sb tién phat 12 615 triéu dong. CAc vu viéc tap trung vao 03 nhém hanh
vi: chi ddn gay nham Ian, quang céo dua thong tin gdy nham lan nham canh

tranh khéng lanh manh hodc quang céo so sénh truc tiép.

Théng tin mét sé vu viéc tap trung kinh té do Cuc CT&BVNTD xir Iy vé hanh vi
canh tranh khéng lanh mgnh
HOP TIN 2
Cuc CT&BVNTD phat Cong ty Cé phin Thwong mai dich va An
Swong 60 triéu dong doi véi hanh vi quang cdo nham canh tranh khong
lanh manh

1. Cac bén lién quan

Dich vu An Suong
2. Noi dung vu viéc

Can ctr khiéu nai cia Cong ty Co phan O t6 P6 Thanh vé viéc Cong ty Co
phan Thuong mai Dich vu An Suong da c¢6 hanh vi ding video clip mang tén
So sanh xe tai Tera 230 va 1Z49 trén kénh Youtube “O t6 An Swong — Chia
khoa trao tay” tir cubi nam 2017 véi ndi dung so sanh gitra san pham o to tai
Tera 230 cua Cong ty An Suong véi san pham xe tai 1249 caa Cong ty C6 phan
O t6 D6 Thanh.

3. Két qua xir ly

Qua qua trinh diéu tra, Cuc CT&BVNTD két luan Céng ty Co phan
Thuong mai dich vu An Swong d3 “thuc hién hanh vi quang c4o nham canh
tranh khdng lanh manh duéi hinh thtc so sénh truc tiép hanh héa cua minh va

hang hoa cua doanh nghiép khac” vi pham quy dinh tai khoan 1 Diéu 45 Luat
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Canh tranh va da xtr phat Céng ty C6 phan Thuong mai dich vu An Suong s
tién phat 60 triéu dong.

HOP TIN 3
Xir phat Céng ty TNHH Xuat nhap khau Mumuso Viét Nam ddi véi
hanh vi quang cao gay nham Ian vé xuit xi hang hoéa, noi san xuat
1. Bén lién quan
Cong ty TNHH Xuat nhap khau Mumuso Viét Nam
2. Ngi dung vu viéec

Trén co so két luan kiém tra dot xuat cia Poan kiém tra Bo Cong Thuong
d6i vai Cong ty TNHH Xuat nhap khau Mumuso Viét Nam, Cuc CT&BVNTD

d3 khoi xuéng diéu tra Cong ty ddi véi hanh vi quang cdo gay nham lan cho

3 Piéu 45 Luat Canh tranh caa Cong ty TNHH Xuét nhap khau Mumuso Viét
Nam theo thu tuc tb tung canh tranh. Cu thé:

Mic dU ngudn gbc san pham cua Céng ty cha yéu tir Trung Qudc (chiém
trén 99,29%) nhung Cong ty di quang cao cong khai tai cira ra vao cac dia diém
kinh doanh: “Mumuso; Gia chi tir 22.000; KOREA”. Ngoai ra, trong cac tii
dung san pham danh cho nguoi tiéu ding khi mua san pham tai cac diém kinh
doanh ctia Cong ty ciing ¢6 noi dung quang céao chit KOREA (Han Quéc) nhu

trén.
3. Két qua xir ly

Cuc CT&BVNTD két luan Cong ty di c6 hanh vi cung cap thong tin gay
nham Ian cho khach hang vé xuét x& hang hoa, noi san xuét cua san pham (gay
nham 14n gitta Han Quédc va Trung Quéc) vi pham phap luat canh tranh va xir
phat Cong ty TNHH Xuat nhap khau Mumuso Viét Nam s tién phat 110 triéu

. ngudi tiéu dung veé noi san xuat, xuat xi hang héa, vi pham quy dinh tai khoan
: dong.
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1.4  Pi véi hoat dong giam séat chinh sach canh tranh

Thuce tién trong nhitng ndm qua da xay ra tinh trang mét sé co quan quan Iy nha
nudc tai dia phuong c6 hanh vi hodc ban hanh cac van ban hanh chinh chaa
dung noi dung mang tinh ménh 1énh dé chi dinh doanh nghiép cung cap hang
hod, cung ung dich vu hodc phan biét dbi xt gitra cac doanh nghiép. Nhing
hanh vi mang tinh ménh 1énh can thiép truc tiép vao céc hoat dong canh tranh
trén thi trudng nhu dé cap co thé gay nhimg tac dong tiéu cuc va lam phuong
hai dén moi trudng canh tranh, tao ra sy phan biét dbi xu bat binh dang 1am anh
huong téi doanh nghiép khac trén thi truong. Diéu nay khéng chi c6 dau hiéu vi
pham quy dinh tai Diéu 6 Luat Canh tranh vé c&c hanh vi bi cdm ddi véi co
quan quan 1y nha nudc ma con di nguoc lai tinh than caa nguyén tic thuc day

canh tranh lanh manh d3 duoc ghi nhan va quy dinh tai Diéu 51 Hién phap va

kinh doanh ctia doanh nghiép.

Trudc tinh hinh d6, dé tranh gay hiéu nham trong du luan vé chi truong,
chinh sach cua Dang, phap luat cia Nha nudc, Bo Cong Thuong da tién hanh
xac minh cac su viéc, chu dong lam viéc va nhan dugc su ung ho, hop tac tich
cuc, hiéu qua tir hau hét cac co quan va don vi ¢ lién quan dé thao g& va xir ly
d6i vai ting su viéc trén tinh than thugng tén phap luat, phi hop véi diéu kién
kinh té x& hoi dac thu ¢ timg dia phuong va dong thoi ciing dé giai toa nhiing

thac mac va birc xuc tir cong dong x4 hoi.

Chi riéng trong hai nam 2014 va 2015, B6 Cong Thuong da tién hanh xéc
minh va xir Iy 15 vu viéc ¢6 dau hiéu vi pham quy dinh tai Piéu 6 Luat Canh
tranh. Mot s6 su viéc tieu biéu nhu S& Gido duc va Pao tao Ha Noi ban hanh
van ban dé nghi cac trudng hoc, co so gido duc chi nén tham gia bao hiém véi 5

doanh nghiép bao hiém; Uy ban nhan dan tinh Nghé An va mét s6 huyén tai

. biéu 10 Luat Thuong mai cung mot so quy dinh phap luat khac vé hoat dong
: 22
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tinh Ha Tinh ban hanh van ban yéu cAu cac co quan, don vi, nguoi dan dia
phuong wu tién st dung cac san pham do udng san xuat trong tinh nhu bia Ha
Noi, Sai Gon, Vida...; Uy ban nhan dan tinh Quang Nam yéu ciu cac co quan
nha nudc tai dia phuong phai st dung xi miang Xuan Thanh trong dau tu kién cb
hoa mat duong giao thong nong thon trén dia ban tinh; Uy ban nhan dan tinh
Quang Ninh yéu cu cac co quan, don vi dia phuwong phai sir dung dich vu
thanh toan tién luong qua ngin hang do Ngan hang Techcombank cung cap

V.V...

Trong cOng tac gidm sat chinh sach canh tranh, Cuc CT&BVNTD lubn
tich cuc tham gia xay dung cac van ban quy pham phap luat, chinh séch,
chuong trinh, dy an vé bao dam mai truong canh tranh cong bang, lanh manh.
Trong nam vira qua, nham hoan thién va dam bao su théng nhat vé chinh sach
canh tranh trong cac van ban quy pham phap luat, Cuc CT&BVNTD da tham
gia gop y d6i voi Dy thao Nghi dinh quy dinh chi tiét va huéng dan thi hanh
mot s6 diéu cua Luat Duoc; dong gop v kién vé bién phap thuc day canh tranh
lanh manh trong cung cap dich vu thong tin di dong, dinh hudng quan ly gia sira
danh cho tré em dudi 06 tudi; Du thao Pé an “Diéu chinh quy hoach phat trién
nganh céng nghiép Dét may Viét Nam dén nam 2025, tdm nhin dén nim
20357, v.v.

Cuc ciing da tién hanh nghién ctitu mot sé van dé vé canh tranh trong linh
vuc cdng nghiép 6 to, tang cudong giam sat canh tranh trong linh vuc ban I¢é tai
Viét Nam, nghién ctru danh gia két qua thuc hién thi diém binh 6n gia dich vu
bdc d& cong-te-no tai khu vuc Cai Mép - Thi Vai giai doan 2013-2017 trén goc
d6 phap luat canh tranh, giai phap vé canh tranh trong linh vyc tiéu thu ndng
san.

Cuc ciing 1a dau méi tiép nhan thong tin trao d6i véi cac doanh nghiép,
cac co quan quan 1y nha nuéc vé cac quy dinh lién quan dén luat va chinh sach
canh tranh déng thoi phdi hop, tham gia cung cic co quan quan ly chuyén

23
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nganh giam sat va dam bao canh tranh trén thi truong. Cuc tiép tuc ra soét,
nghién ctru danh gia canh tranh trong mét sé linh vuc quan trong cua nén kinh
té nham tang cuong hoat ddng quan 1y nha nudc va giam sat canh tranh nham

dam bao tinh hiéu qua trén thi truong.

2. Swphét trién caa Chinh sach canh tranh trong khudn khé cac Hiép
dinh thwong mai va tom tat ndi dung cac cam két vé canh tranh caa
Viét Nam trong CPTPP

2.1 Sw phat trién cia chinh sach canh tranh trong khudn khé cac Hiép
dinh thwong mai

Tur gitta nhimg thap nién nim 1900s, thé gidi ching kién 1an song “hdi nhap

thuong mai” dién ra & nhiéu vung, lanh thd, cung véi do 1a hang loat cac Hiép

dinh thuvong mai khu vuc va Hi€p dinh vung thuong mai ty do (RTAs/FTAs)

duogc ky két.

S6 luong cac Hiép dinh thwong mai thoi gian ndy bung nd nhanh chéng,
hé qua 13 hau hét cac qudc gia trén thé gidi déu 1a thanh vién cta it nhat mot
hiép dinh thuong mai. Lan song “hoi nhap thuong mai” nay bat ngudn dau tién
tir khu vuc Chau Au va T4y ban cau roi dan lan rong ra thé gii. Hién nay chua
c6 mét s6 liéu chinh xac vé sd lugng cac Hi¢p dinh thuong mai da dugc ky két
trén toan thé giGi, tuy nhién td chirc thuong mai thé giéi WTO udc tinh ring,
tinh dén thoi diém ndm 2018, c6 khoang 284 hiép dinh thuong mai ¢6 hidu lyc
gilra cac nudc thanh vién.

Xu hudng hoi nhap thuong mai ngdy cang lan rong ra toan cau khién cho
cac Hi¢p dinh thuong mai ngay cang tré nén da dang va phtrc tap vi hién nay co
nhiéu hiép dinh dugc ky két gitta nhiéu qudc gia véi sy da dang ca vé trinh do
phat trién kinh té va khu vuc dia 1y. S6 liéu cho thiy, gan mot phan tu cac Hiép
dinh thuong mai dugc ky két sau nim 1990 1a cac Hiép dinh co tinh chét xuyén
luc dia, nghia la dugc ky két giita cac qubc gia dén tir nhiéu chau luc khac nhau,
an chira tiém ning gay tac dong 16n toi dau tu va thuong mai thé gisi. Va dong

24
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thoi, c6 toi khoang 65% cac Hiép dinh nay duoc ky két giita cac qubc gia véi
nhiéu sy chénh léch vé trinh do phat trién kinh t&'. Cac nudc dang phat trién dan
tré thanh nhitng “ngudi choi” chinh trong cdc vong dam phan thuong mai, khi
ho 1a thanh vién cua t&1 hon mot nra cac Hi€p dinh thuong mai duogc ky két,
dién hinh co thé ké t6i cac Hi¢p dinh duoc ky két gitra Hoa Ky, EU, Australia,
Canada, Nhat Ban... voi cac nudc dang phat trién chu yéu dén tir Chau A va
Chau My La-Tinh.

Tiép ndi sy hdi nhap thuong mai vé phuong dién dia ly, lan song “hoi
nhap” tiép tuc thiic day sy lién két giira cac qudc gia 1én mot tam cao mai, nhan
manh té1 viée tu do hoa trao d6i dich vu, hoi nhap dau tu, thi truong lao dong,
mua sam chinh phu, ting cuong hop tac cong nghé va khoa hoc, hoi nhap vé
moi trudng canh tranh hodc tién té va tai chinh. Ngay nay, day khong con chi 1a
ddc diém riéng biét ciia nhimg Hiép dinh thuong mai duoc ky két giita cac qudc
gia phat trién ma con ca & nhimg Hiép dinh duoc ky két gitta qudc gia phat trién
va nhiing qubc gia dang phét trién. Nhiing dai dién dau tién va dién hinh cua
nhimg Hiép dinh loai nay c6 thé ké dén nhu Hiép dinh ty do thuong mai Béc
M§ (NAFTA), Hi¢p dinh Méc-co-xuy (MERCOSUR), hay thi truong chung
Chau Au. Nhu vay hoi nhap hoa thuong mai da vuot xa khoi muc dich ban dau
l1a g& bd cac rao can thuong mai va tao nén mot thi truong thuong mai tu do hay
mot lién minh hai quan. Nay khai ni¢m “hoi nhap” da mang mdt téng nghia sau
sic hon, da dién, da linh vuc, ndi ham nhiéu muc tiéu kinh té va chinh tri. Chinh
vi vay, c6 thé thiy hién nay, cac Hiép dinh thuong mai thé hé méi khong chi
thuan tiy viéc dd bé thué quan hay han ngach hang héa ma con bao gém nhiéu
linh vuc khac chrfmg han nhu céac diéu khoan vé canh tranh.

Sy gia ting gan day cua cic vu sap nhap qudc té 16n, sy ton tai cta cac
tap doan kinh té (cartels) 16n,c6 kha ning giy ra nhitng anh hudng tiéu cuc t6i
nhiig qudc gia dang phat trién. Piéu nay dat thic day cac qudc gia trén phai tu

trang bi cho minh nhitng céng cu can thiét nhim tGng phod véi sitc manh thi

! Nguén: WTO

L T L Y e R e L Al e R R ARV v v v v e vV v Y O A vy

R R R NI N N N N N N N R N N N N N N N N A R R N A AP N N A NN N N N N N A AP P A N N N N R N N NN P N N N N

»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»



////////////////////////////////////////////////////////////////////////////////////////////////////////

truong ngdy cang ting cia cac tip doan da qubc gia va nhiing hanh vi phan
canh tranh cua nhiing tap doan nay. Thuc tién da ching minh rang, khi cac rao
can thuong mai ctia cac Chinh phu dan g& bo, thi nhitng hanh vi phan canh
tranh cang tr& nén dé thuc hién va rd rang hon. Chinh sach canh tranh ciia mot
qudc gia don 1¢ thuong khong du stic dé ddi phod véi nhitng hanh vi phan canh
tranh xuyén bién gidi, trong khi do, voi su that bai tai vong dam phan Cancun
nam 2003, thi hé thdng quy tic thuong mai da phuong trong khuén khé WTO
hoan toan thiéu vang cac quy tic vé canh tranh. Piéu ndy lam cho su quan trong
clia viéc bao gom cac diéu khoan canh tranh vao cac Hiép dinh thuong mai trd
nén quan trong hon bao gid hét.

Hé qua 13, s6 luong cac Hiép dinh thuong mai c¢6 bao gdm cac diéu
khoan vé canh tranh d3 tang 1én mot cach dang ké. Trong mdt nghién ctru duoc
thuc hién boi Dién dan kinh té thé gioi (WEF)- “Chinh sach canh tranh trong
khuon khé céc Hi¢p dinh tu do thuong mai” nam 2015, sau khi ra soat 216 Hiép
dinh thuong mai khu vuc va Hi¢p dinh vung thuong mai tu do trong co s& dir
liéu cia WTO, d chi ra rang co téi 190 tirc khoang 88% trong s6 cac Hiép dinh
nay c6 chita cac diéu khoan vé chinh sach canh tranh. Nhitng nim gan day, véi
xu huong xuét hién cac siéu Hiép dinh xuyén luc dia nhu 1a Hi€p Pinh thuong
mai ty do xuyén Pai Tay Duong (TTIP), hay Hiép dinh Pdi tac Toan dién va
Tién bd xuyén Thai Binh Duwong (CPTPP), ngdy cang c6 nhiéu cac quoc gia
dang phét trién nhan ra va ap dung chinh sach canh tranh, mé ra hi vong dua
dam phan vé chinh sach canh tranh trd lai chuong nghi su tai cac vong dam
phan WTO. Cé6 thé théy vi thé va su quan trong cua chinh sach canh tranh trén

toan cau dang ngay cang dugc nang tam va gia tang.

2.2 Tom tit ndi dung cac cam két vé Canh tranh trong Hiép dinh Doi
tac Toan dién va Tién by xuyén Thai Binh Duong (CPTPP)

Khong chi trong Hiép dinh CPTPP, ma trong cac Hi€p dinh thuong mai Viét

Nam d3 ky két hodc dang dam phan trong thoi gian gan day (Hiép dinh Déi tac
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Kinh té Nhat Ban - JVEPA, Hiép dinh thuong mai tu do gitra Viét Nam va Han
Qué)c - VKFTA, Hiép dinh thuong mai ty do gitra Viét Nam va Li€n minh kinh
té A — Au — FTA VN EAET EVFTA,v.v) cac diéu khoan vé chinh sach canh
tranh 14 n6i dung khong thé thiéu trong viéc tao nén tang cho cac doanh nghiép,
d6i tac thwong mai dugc hoat dong trong khudn khd phap 1y dam bao moi
trudong canh tranh lanh manh nham gop phﬁn dat dugc cac muc tiéu thuong mai
va dau tu cia Hi¢p dinh. Cac cam két vé chinh sach canh tranh trong Hi¢p dinh
CPTPP c6 y nghia quan trong ddi véi Viét Nam va mang lai nhiéu tac dong tich
cuc cho nén kinh té néi chung va trong linh vuc canh tranh néi riéng. Cac diéu
khoan lién quan dén canh tranh trong CPTPP gdm:

Chuong 16. Chinh sach Canh tranh (CSCT) va Chuong 17. Doanh nghiép
thudc s& hitu nha nude va déc quyén chi dinh. V& co ban, chuong 16 va 17 cua
Hiép dinh Doi tac Toan dién va Tién bo xuyén Thai Binh Duong (CPTPP)
khong c6 gi thay ddi so véi Hiép dinh Dbi tac Toan Dién Thai Binh Duong
(TPP)- tién than ctia CPTPP. Tom tit ndi dung hai chuong 16 va 17 nhu sau:

Chuwong 16. Chinh sdach canh tranh

Chuong CSCT gdm 09 Piéu: (i) Luat va cic co quan thyuc thi phap luat canh
tranh va hanh vi kinh doanh phan canh tranh, (ii) Thi tuc cong bang trong thuc
thi phap luat canh tragnh, (iii) Quyén khdi kién ca nhan, (iv) Hop tac, (v) Hb trg
ki thuat, (vi) Bao vé nguoi tiéu dung, (vii) Minh bach hoa, (viii) Tham van va
(ix) diéu khoan vé viéc khong ap dung co ché giai quyét tranh chap.

(1)  Ludt va cdac co quan thuc thi phap ludt canh tranh va hanh vi kinh
doanh phan canh tranh. V& co ban diéu khoan nay nham hudng toi
muc tiéu yéu cau cac thanh vién phai ban hanh va thuc thi phép luat
canh tranh qudc gia dé xtr 1y cac hoat dong phan canh tranh, dam bao
hiéu qua kinh té va loi ich nguoi tiéu dung;

(i)  Thi tuc céng bang trong thuc thi phdp ludt canh tranh. Piéu khoan
nay thiét 1ap thu tuc cong bang trong t6 tung canh tranh. Theo d6 bén

vi pham phai dugc phép tiép can thong tin, co hdi hop 1y dua ra ching
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ctr bado v€ minh, cac thong tin co quan canh tranh thu thap phai bao vé
bi mat thuong mai cua bén vi pham...;

(i)  Quyén khéi kién cd nhdn. Pidu khoan nay quy dinh kha chi tiét vé
quyén cua doanh nghiép dugc khoi kién hodc yéu ciu co quan canh
tranh tién hanh diéu tra nham ngan chan hoac khic phuc hanh vi vi
pham luat canh tranh qudc gia cling nhu nhimg quyén cu thé trong qua
trinh t4 tung;

(iv)  Hop tac. Piéu khoan nay cho phép cac qudc gia hop tac trong linh vuc
xay dung chinh sach va thuc thi phap luat canh tranh. Céac hinh thuc
hop tac bao gdm thong bao, tham van va trao d6i thong tin;

(V)  Hb tro ki thudt. Piéu khoan nay cho phép cic qubc gia chia sé kinh
nghiém vé phat trién, ap dung va thuc thi phap luat canh tranh. Cac
hoat dong hd tro bao gém tw van, dao tao, trao doi thong tin, kinh

nghi¢p va ca tuong trg trong qua trinh thuc thi phap luat canh tranh;

phai ban hanh, duy tri phap luat nham theo ddi cac hanh vi thuong mai
gian lan, Itra ddo c6 kha nang gay hai té1 nguoi ti€u dung;

(Vi) Minh bach héa. Piéu khoan nay dam bao cac phan quyét vé hanh vi vi
pham phap luét canh tranh phai dugc cong khai, va cac bi mat thuong
mai cua Doanh nghiép phai dugc co quan thuc thi bao vé;

(viii) Tham vdn. Nham thuc day st hiéu biét 1an nhau gitta cac qudc gia
thanh vién, hodc dé giai quyét cac van dé cu thé phat sinh. Diéu khoan
nay dam bao rang khi c6 dé nghi cia mot Bén khac, mot Bén phai
tham gia tham van v&i Bén dé nghi. Bén dugc yéu cau tham van sé
phai xem xét ddy du va can nhic thoa dang cic quan ngai ctia Bén kia;

(iX) Khéng dp dung co ché gidi quyét tranh chdp. Trong diéu khoan nay,
cac Bén dong ¥ khong ap dung co ché giai quyét tranh chap ddi véi
cac diéu khoan vé canh tranh.

2 (vi)  Bdo vé nguoi tiéu dung. Picu khoan nay yéu cau quoc gia thanh vién
Chuwong 17. Doanh nghiép thuoc so hitu nha nuwoc va doc quyén chi dinh
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CPTPP c¢6 mot Chuong riéng vé Doanh nghiép Nha nudc va va doanh nghiép
doc quyén chi dinh (duéi day goi chung 12 DNNN). Py 1a cam két vé DNNN
rong nhét caa Viét Nam cho dén nay vé van dé nay (trudc diy Viét Nam moi
chi c6 mot s6 cam két han ché vé Doanh nghiép thuong mai Nha nudc trong
khudn khé cam két gia nhap WTO, cling mét s6 van dé vé DNNN trong Hiép
dinh thwong mai song phuong Viét Nam — Hoa Ky va ciing & muic tuong ddi
han ché).
Tuy nhién, ngay ca véi CPTPP, khong phai moi DNNN cua Viét Nam déu s&
phai tuan thu cac cam két trong Chuong DNNN cua Hiép dinh nay, boi CPTPP
c6 nhitng giGi han chung vé dién DNNN &p dung chung cho tat ca cac nudc
CPTPP va nhiing gigi han riéng cua timg nuéc CPTPP. Cu thé, véi Viét Nam,
cam két CPTPP vé DNNN chi &p dung ddi voi cac doanh nghiép Viét Nam hoi

tu da cac dic diém trong Bang sau day:

e CO0 vbn nha nudc chiém trén 50% von diéu I¢;
hoac

e Nha nuéc nam, thong qua quyén s hiru von,

Ve nguon goc von/ trén 50% quyén bo phiéu biéu quyét; hoac

quyeén kiém soat

e Nha nuéc nam quyén chi dinh da s6 thanh vién
Ban Lanh dao

Linh vuc hoat dong C6 hoat dong chu yéu la kinh doanh

e Trong 05 nim dau ké tir khi Hiép dinh c6 hiéu
luc: C6 doanh thu tir hoat dong kinh doanh tir
500 trigu SDR/nam (twong duong khoang
15.700 ty dong) tro 1én trong ba nam lién trude.
bay la mac ap dung riéng cho Viét Nam,
Brunei va Malaysia, con mac chung cua Hiép
dinh la 200 triéu SDR/nam;

Quy mo doanh thu
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Trong cac nim tiép theo: C6 doanh thu tir hoat
dong kinh doanh vuot ngudng chung trong ba
nam lién truée (ngudng nay sé dugc cac nudc
xac dinh theo cong thac tinh trong Hiép dinh
mdi ba nam tinh tir ngay Hiép dinh ¢d hiéu hec)

Hoat dong

Cac DNNN c6 du cac dic diém trén nhung thudc mot trong cac truong
hop ngoai 18 trong Bang duéi day cling dugc loai trir todn bo hoic mot phan
(theo hoat dong) khoi pham vi diéu chinh ctia Chwong DNNN cua CPTPP.

Céac hoat @ong cua DNNN thugc mot trong cac truong
hop dudi day:

Khéng tac dong t6i thuong mai va dau tu gitra
cac nudc thanh vién; hoac khoéng gay ra anh
huong tiéu cuc toi thuong mai dau tu cua céc
nudc ngoai CPTPP;

Thuc hién cac bién phap quéc phong, an ninh
qudc gia, tng phd vai tinh tranh khan cap tam
thoi vé kinh té hoac thuan tly cung cap hang
héa va dich vu cho Nha nuéc dé thuc hién chic
nang cua Nha nudc;

Hoat dong cuia ngan hang trung uvong, cac co
quan giam sat va quan Iy tai chinh, tién té; Hoat
dong nham thyc thi chic niang duoc uy quyén
trong diéu hanh, giam sat doi voi cac nha cung
cap dich vu tai chinh;

Nham giai quyét/giai thé mot thiét ché tai chinh
hoic mét doanh nghiép cung cap dich vu tai
chinh da hodc dang trong tinh trang kho khan;
Mua sim cong;

Cung céap dich vu cong theo uy quyén cia Nha
nudc; hoac;

Cung cap dich vu tai chinh theo uy quyén cua
Nha nude dé hd tro xuat khau, nhap khau, dau
tu tw nhan ra nudc ngodi (véi diéu kién cac dich
vu nay dugc cung cap theo céc tiéu chi thi
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truong)

Cac linh vuc/khia canh hoat dong kinh doanh cua
DNNN ma da duoc loai trir chung theo cac Phu luc tai
cac Chuong;
Linh vuc hoat dong e Diutu;
e Thuong mai Dich vu xuyén bién giéi; hoac
e Dich vy tai chinh

e Qu¥ dau tu von caa Nha nudc; hoic

e DNNN truc thuéc hoic dugc kiém soat bai

chinh quyén dia phuong; hoic Doanh nghiép

Quy mé doanh thu duoc chi dinh doc quyén boi chinh quyén dia
phuong

Ké tir khi CPTPP ¢6 hiéu luc véi Viét Nam, DNNN thuoc dién ap dung
ciia Chuong DNNN phai tuan thit 03 nguyén tic sau day:
Nguyén tic 1: Phai hoat dong dwa trén tinh toin thwong mai thuin tay
Theo nguyén tic nay, trir truong hop DNNN thyc hién nhiém vy cong ich hoac
duoc Nha nuéc chi dinh doc quyén trén mot thi trudng nhat dinh, DNNN phai
ra cac quyét dinh kinh doanh dua trén “tinh toan thuong mai”. Noi cach khac,
cac DNNN phai dya trén cac tiéu chi mang tinh thuong mai nhu gia ca, chat
luong, kha nang cung tng, tiép thi, van tai v.v... hoic nhitng yéu té khac tuong
tu nhu doanh nghiép thudc cac thanh phan kinh té khac khi ra cac quyét dinh
kinh doanh.
Nguyén tic 2: Khong dwoc phan biét ddi xir khi mua ban hang héa, dich vu
Theo nguyén tic nay, DNNN khéng dugc phan biét d6i xtir khi mua ban hang
hoa, dich vu vai doanh nghiép tir mot thanh vién CPTPP khac hoac doanh
nghiép dau tu nudc ngoai ciia nude thanh vién CPTPP khac.

Péi véi cac doanh nghiép duoc chi dinh déc quyén thi ngoai nghia vy néu trén

L T L Y e R e L Al e R R ARV v v v v e vV v Y O A vy

AAAAAAA DAL AL AL LS LD LD LA L8 AL AL LS L AL L L A AL LA L8 S L AL LA L L AL LA L8 LA L AL S S AL L L S AL
»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»



/////////////////////////////////////////////////////////////////////////////////////////////////////////

con phai dam bao nghia vu khong duoc loi dung vi thé doc quyén cua minh dé
thuc hién cac hoat dong phan canh tranh trén thi truong khong doc quyén.
Nguyén tic 3: Phai tudn thi cac nghia vu cia hiép dinh khi dwgc nha nwéc
iy quyén

Nguyeén tic nay doi hoi DNNN hozc doanh nghiép dugc chi dinh doc quyén khi
dugc Chinh phu giao hoic uy quyén thuc hién mot sé nhiém vu thudc tham
quyén caa Chinh pha (vi du trung thu, cap hoic thu hdi gidy phép, phé duyét
giao dich thuong mai, 4n dinh han ngach, phi va I phi,...) thi cic doanh nghiép
nay phai tudn tha toan bd cac nghia vu ddi vsi  Nha
nudc trong Hiép dinh CPTPP.

Viét Nam bao luu (khong phai tuan tha) mot hoic mot sé cac nghia vu noi trén
trong mot sé truong hop, vi du:

« Vi muc tiéu 6n dinh kinh té vi m6 ma Nha nudéc hd trg dé DNNN san xuat
hoac ban hang hda cho cong ching hoic ban, mua hang hda theo mac gia, sd
luong, khdi luong hodc theo cac diéu kién ban hang do Nha nudc quy dinh;
« Vi muc tiéu phét trién ving sau, ving xa, ving bién gidi, hai dao, cac ving
dic biét khd khan, cac khu vuc 6 vi tri quan trong vé an ninh — quc phong...,
Nha nuéc ¢d thé yéu cau DNNN tinh dén cac yéu td khac ngoai cac tinh toan
thuong mai thong thuong;

Vi muc tiéu tao diéu kién thuan lgi cho cac doanh nghi¢p nhd va vira (SmE),
Nha nudc ¢ thé chi dao cac DNNN tinh tdi cac yéu to khac ngoai tinh toan
thuong mai thong thuong hodc co bién phap d6i xir uu tién cho cac khoan dau
tu ctia SmE Viét Nam trén 1anh thd Viét Nam;

« Bdi voi cac DNNN hoat dong trong linh vuc truyén théng dai chung, in va
xuat ban, Nha nudc c6 thé yéu cau cac doanh nghiép nay tinh dén cac yéu to
khéc ngoai cac tinh toan thuong mai thong thuong, phai mua/ban theo mirc gia,
diéu kién do Nha nuédc quy dinh hodc phai cung cip cac dich vu theo cach co
phan biét d6i xir;

« Bao luu riéng véi mot sb trudng hop DNNN cu thé (vi du PetroVietnam,
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EVN, Vinacomin, SCIC, DATC, VDB, Agribank, cac DNNN thudc B0 Qué)c
phong, Vietnam Airlines, Vinalines...) trong cac linh vuc va kém theo cac diéu
kién cu thé.

CPTPP yéu cau cac nuéc Thanh vién phai tuan thu 03 nghia vu co ban lién
quan t&i cac cac DNNN thuoc dién diéu chinh sau day:

Nghia vu 1: Khong hd tro phi thwong mai riéng/chii yéu cho DNNN dén
mirc c6 thé giy ra tac dong tiéu cwe téi loi ich ciia Thanh vién CPTPP khac
Theo cam két nay, Nha nudc khong duoc truc tiép hoac gian tiép hd trg phi
thuong mai danh riéng cho hozc chu yéu danh cho DNNN t6i mic c6 thé gay ra
tac dong tiéu cuc toi lgi ich cua Thanh vién CPTPP khac.
Tuy nhién, véi tat ca cac nuéc CPTPP, nghia vu ndy khong ap dung déi véi
trwong hop DNNN cung cap dich vu trén thi trwong ndi dia. Nghia vu nay
cling khong ap dung ddi véi cac hd tro phi thuong mai cung cap trudc thoi diém
ky két Hiép dinh TPP hoic trong vong 03 nam ké tir khi ky két Hiép dinh
CPTPP theo van ban luat hoic hop dong co trudc thoi diém ky Hiép dinh nay.
Vé phan minh, Viét Nam bao luu khong phai thuc hién nghia vu lién quan téi
hd tro phi thuong mai trong viéc thuc hién cac chu truong, chinh sach 16n cua
nha nudc veé:

« Chuong trinh c6 phan héa va tai co cau khu vuc DNNN véi muc dich 1am cho
DNNN hoat dong tét hon theo céc tin hiéu thi truong;

« On dinh kinh té vi mo va céac can ddi Ion caa nén kinh té;

« Phét trién viing sau, ving xa, ving bién giéi, hai dao, cac ving dic biét khd
khan, cac khu vuc c6 vi tri quan trong vé an ninh — quéc phong, ...

« Céac chuong trinh an sinh xa hoi, x6a déi giam nghéo, dam bao cung cap dich
vu Y té, gido duc, van hoa,...

« H3 trg cho hoat dong caa mot s6 DNNN cu thé (vi du PetroVietnam, EVN,
Vinacomin, SCIC, DATC, Banknet VDB, Agribank, cdc DNNN thudc Bé Quéc
phong, Vietnam Airlines, Vinalines...) trong cac linh vuc va kém theo cac diéu

kién cu thé.
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Nghia vu 2: Co quan hanh chinh nha nwéc phai hanh xir khach quan trong
quan ly, diéu hanh DNNN

Theo cam két nay, cac co quan hanh chinh Viét Nam quan 1y cac DNNN phai
dam bdo thuc thi nhi€ém vu ctia minh mgt cach khach quan, cong bﬁng vO1 cac
doanh nghiép, bao gdm ca cac doanh nghiép khong phai DNNN.
Nghia vu 3: Toa an néi dia phai xir Iy cac khiéu kién ddi véi DNNN nuéc
ngoai hoat dong trén lanh thé minh

Toa an ndi dia phai xtr 1y cac khiéu kién d6i v6i cac cong ty thudc sé hitu hodc
kiém soat ctia Nha nudc nudc ngoai hoat dong trén lanh thé minh. Piéu nay
d6ng nghia véi viéc cac DNNN cua Viét Nam néu c6 cong ty con & nudc ngoai
thi cac cong ty con nay c6 thé bi kién ra Toa an nudc so tai (tranh trudng hop
vien din quyén mién t5 dé khong tudn thu phap luat khi
hoat dong thuong mai trén lanh thd cic nudc thanh vién CPTPP).
Nghia vu 4: Minh bach héa cic théng tin co ban vé DNNN
Nghia vy ndy bao gdm 02 nhém: mot 1a nghia vu cong khai théng tin, cung cép
thong tin chung, hai 1a nghia vu cung cap thong tin theo yéu cdu ciia nudc
Thanh vién CPTPP khac. Mot trong nhitng nghia vu dang cht ¥ ciia Nha nudc
lién quan dén cac DNNN ma CPTPP dit ra 1a nghia vu minh bach hoéa théng tin
vé DNNN. Trong khi cac nghia vu khac la kha chung, va co ban la phap luat
Viét Nam hién hanh khong c6 gi mau thuan, nghia vu minh bach hoa dit ra
nhitng yéu cau cu thé, méi hoan toan.

Cu thé, nghia vu nay bao gém 02 yéu cau cu thé vé viéc cong khai thong tin noi
chung va cong khai théng tin theo yéu cau.

(i) Vé nghia vu cong khai théng tin, cung cap théng tin chung
CPTPP yéu cau cac nudc Thanh vién phai cung cip cho cac nudc Thanh vién
khéc hoac cong b cong khai trén mot website chinh thirc va phai cap nhat hang
nam cac thong tin sau:

« Danh sach cac DNNN;

« Viéc chi dinh doanh nghiép doc quyén trén mét thi truong nhat dinh hoic viéc
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chi dinh m& rong pham vi cua doanh nghiép doc quyén véi cac noi dung chi
dinh cu thé.

Viét Nam c6 bao luu riéng d6i véi nghia vu ndy vé thoi diém thuc hién ciing
nhu ndi dung thuc hién nhu sau:

« Lién quan t4i Danh sach ca&c DNNN c¢6 doanh thu tir hoat dong kinh doanh tur
200 triéu SDR (twong dwong 6.400 ty ddng)/nim trong ba nim lién trudc
(ngudng chung cho tat ca cac nudc: Viét Nam chi phai thuc hién nghia vu nay
sau 5 nam ké tir ngay Hiép dinh c6 hiéu luc vai Viét Nam;

* Lién quan tai Danh sach c&c DNNN c6 doanh thu tir hoat dong kinh doanh tur
500 triéu SDR (twong duong khoang 15.700 ty dong)/nim tré 1én trong ba nim
lién trude: Viét Nam phai thuc hién nghia vu nay trong vong 6 thang ké tir ngay
Hiép dinh c6 hiéu luc véi Viét Nam; va phai cap nhat hang nim cho dén khi
Viét Nam thuc hién nghia vu cong khai Danh sach cAc DNNN noi chung o trén.
(ii) Nghia vu cung cap thong tin theo yéu cau

Nghia vu ndy yéu cau bat ky nuéc Thanh vién CPTPP nao, trén co s& yéu cau
bang vin ban ciia mot nudc Thanh vién CPTPP khac, phai cung cdp cho nudc
Thanh vién d6 bang vin ban:

« Cac thong tin co ban vé DNNN duoc yéu cau (ty 1¢ sé hitu nha nudc, tong
doanh thu, téng tai san, cac bao cao tai chinh da dugc cong bd, cac mién trir ap
dung...), véi diéu kién van ban yéu cau ciia Bén kia c6 giai thich vé anh hudng
tir hoat dong ctia DNNN lién quan téi thwong mai va dau tu giita hai Bén;
« Céac thong tin vé bat ky chinh sach hay chuong trinh cung cép hd tro phi
thuong mai ndo ma minh 4p dung hodc duy tri, v6i diéu kién van ban yéu cau
ciia Bén kia c6 giai thich vé anh hudng cua chinh sach, chuong trinh do téi
thuong mai va dau tu gitta hai Bén.

Bén cung cap thong tin c6 quyén yéu cau Bén kia gilt van ban cung cép thong
tin cia minh & ché do mat va chi cong khai khi c6 sy dong ¥ trude ctia minh.

Tuy nhién, cac nuéc CPTPP déu c6 thé khong phai tuan thii cac nghia vu néi

L T L Y e R e L Al e R R ARV v v v v e vV v Y O A vy

R R R NI N N N N N N N R N N N N N N N N A R R N A AP N N A NN N N N N N A AP P A N N N N R N N NN P N N N N

»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»



/////////////////////////////////////////////////////////////////////////////////////////////////////////

trén trong cac truong hop ngoai 1€ lién quan td1 viée thuc hién cac bién phap an

ninh quéc gia va (mg pho véi tinh trang khan cip tam thoi.

CHUONG II. PANH GIA TAC PONG CUA VIEC THUC THI NHUNG
CAM KET VE CANH TRANH TRONG CPTPP POI VOI VIEC THUC
THI LUAT CANH TRANH O VIET NAM

1. Tac ddng cia cac cam két vé canh tranh doi viéc cong tac thuc thi
Luat Canh tranh tai Viét Nam

1.1. Vai tro cia chinh sach canh tranh trong cac Hiép dinh thwong mai tw
do (FTA) déi véi Viét Nam

Chinh sach canh tranh 1a mot linh vuc phuc tap, dac biét khi dat trong boi
canh tién trinh dam phan cac Hiép dinh thuvong mai tu do song phuong va da
phuong. Muc tiéu tién quyét cua viéc dua cac quy dinh vé chinh sach canh tranh
trong cac Hiép dinh thuong mai ty do song phuong va da phuong nham ngin
chan nhiing hanh vi lam dung vi tri doc quyén/vi tri théng linh cua cac doanh
nghiép 16n, xuyén quoc gia gay han ché canh tranh trén thi truong, dac biét la

di voi cac cong ty da quédc gia.

Tuy nhién, chinh séch canh tranh c6 thé dugc nhin nhan dudi nhiéu goc do
khac nhau boi cac nha quan 1y, hoach dinh chinh sach va thé ché tai cac québc
gia khac nhau. Mot sé quan diém cho rang chinh sach canh tranh duoc hiéu nhu
mot khai niém lién quan tai gia nhap thi truong, trong d6 cac cong ty nudc
ngoai kinh doanh cac san pham va dich vu ¢é quyén duoc hudng “canh tranh tu
do” (Free Competition) vdi cac cong ty noi dia trén thi truong tai cac nudc dang
phat trién. “Canh tranh tu do”, theo cach tiép can nhu vdy, nghia 1a cac doanh
nghiép trong nudc va nude ngoai cung hudng nhirng wu dai nhu nhau, khong co
su phan biét dbi xir va cac moi doanh nghiép trén thi truong cé thé canh tranh
trén san choi binh dang. Theo co ché do, cac tap doan da qudc gia cia cac nudc

phat trién can dugc canh tranh binh dang véi cac doanh nghiép trong nudc tai
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thi truong noi dia. Trén thyuc té, nhitng cong ty da qudc gia huong rat nhiéu loi
thé, bao gom loi thé vé quy mé san xuat, tai chinh, céng nghé, hé théng phan
phdi, tiép thi san pham va nhan hiéu san pham. Néu khdng c6 hd trg, déi xir dic
biét, hodc loi quéc gia cha nha (vi du nhu lgi thé ngdn ngit, phong tuc dia
phuong, hé théng phan phéi da duoc thiét lap trudc), cac doanh nghiép noi dia
tai cac nude dang phat trién s& khdng thé canh tranh véi cac doanh nghiép nudc
ngoai.

T nam 1996 dén 2004, EU, cung véi Nhat Ban va Hoa Ky, nd luc dua ra
cam két vé van dé canh tranh trong khuén kho WTO véi muc dich tao diéu kién
cdng bang trong canh tranh gitra c4c doanh nghiép nudc ngoai va trong nudc
trong san xuat va dich vu. Tiép theo do, dé xuat d6 dugc tap trung hon vao mot
s6 chi dé cu thé hon nhu nguyén tic vé khdng phan biét ddi xir, minh bach va
cong bang trong thu tuc, ciing nhu cac van dé nhu thoa thuan cartel va thé thac

hop tac tu nguyén.

Cac Hiép dinh FTA c6 su tham gia cua Hoa Ky thuong c6 nhimng diéu
khoan co ban trong chuong canh tranh rang cac nudc dang phat trién phai hinh
thanh chinh s&ch va phap luat canh tranh. Cac nha nghién ctru chinh sach da co
nhiéu tai liéu phan tich liéu md hinh chinh sach canh tranh cua Hoa Ky va céc
nuéc phat trién lieu cd phi hop voi cac nudc dang phét trién hién con dang &
giai doan dau cua phat trién kinh té hay khdng. Nhitng méi quan tam vé khung
xay dung chinh sach canh tranh, ma thuong dugc khuyén khich dua ra trong cac
Hiép dinh, c6 thé can tro qua trinh phat trién caa cac doanh nghiép noi dia va
khién cho cac doanh nghiép nay khong thé ton tai va canh tranh véi cac doanh
nghiép nudc ngoai, dic biét 1a cac tap doan da quoc gia 16n. Do d6 van dé vé
canh tranh trong cac Hiép dinh lai cang tré nén phtrc tap hon. Bén canh do,
trong nhiing Hiép dinh dién hinh ma Hoa Ky tham gia thuong c6 cac quy dinh
vé chinh sach canh tranh dé cap trong mot s chuong khac ngoai chuong riéng
vé canh tranh. Vi du, mot sé quy dinh vé van dé canh tranh trong linh vuc vién

thong trong Hiép dinh tu do thwong mai véi Singapore trong d6 cam két bén sé
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tuan thu trong trudng hop cac cong ty hoat dong trong linh vuc vién thong co su
tham gia cua chinh pha, s& khéng gay anh hudng/ tic dong gi dén qua trinh xay
dung chinh sach caa Chinh phu, va cong ty thudc cac quéc gia tham gia Hiép

dinh s& duoc tiép can co so ha tang vién théng caa nudce ddi tac.

Viéc dua chuong canh tranh vao cac hiép dinh thuong mai ty do sé ¢ mét
s6 v nghia ddi véi cac nude dang phat trién nhu Viét Nam trong viéc dam bao
hoat dong kinh doanh cua cac doanh nghiép, ca khu vuc tu nhan va nha nudc,
d6i voi ca doanh nghiép trong nudce va nudc ngoai. Tuy nhién, can c6 mot s6

luu y nhu sau:

- Theo mot s mau chuan vé quy dinh chinh sach canh tranh trong cac
Hiép dinh c6 su tham gia ciia Hoa Ky, chuong vé chinh sach canh tranh s& bao
gom mot s6 nguyén tic vé ndi dung chung nhu sau: (1) cac quy dinh vé céc
hanh vi phan canh tranh, (2) quy dinh vé vin dé doc quyén chi dinh va (3) céc
doanh nghiép nha nudc. Pay 1a nhitng van dé quan trong gay anh huong dén
cau tric thi truong trén ca hai khu vuc tu nhan va nha nudc, do d6 FTA sé& ¢6
nhiing tic dong dang ké 1én cau trdc thi trudng hoat dong cua cac doanh nghiép

tai cic nudc dang phat trién;

- Cac nude dang phat trién s& phai ban hanh luat canh tranh trong khoang
thoi gian nhat dinh sau khi ky két hiép dinh (Singapore da phai cam két ban
hanh phép luat canh tranh trong vong 1 nam sau khi FTA duoc ky két). Viéc
dua ra va thuc thi chinh sach va luat canh tranh khéng phai tiéu cuc va tham chi
con ¢o tac dong tich cuc, néu duoc ban hanh mot cach phd hop véi bdi canh
diéu kién kinh té. Viéc c6 dugc khung chinh sach va luat canh tranh hiéu qua
d6i vai sy phat trién, hai hoa vai loi ich chung caa chinh sach cong nghiép, cac
chinh sach khac cua nén kinh té va khong gay anh hudng dén su phét trién cua
cac doanh nghiép noi dia 1a hét sic phirc tap. Tuy nhién, FTA sé& budc cac nuéc
dang phat trién cam két phai ban hanh luat canh tranh trong thoi gian nhanh

nhat.
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- Do 1a diéu kién can thiét khi dam phan FTA, viéc ban hanh chinh sach va
luat canh tranh tai cac nudc dang phat trién nhiéu khi khéng phu hop véi diéu
kién hién tai. Bén canh d6, muc tidu cua chuong canh tranh mang tinh chat
phién dién do tap trung vao viéc han ché cac hanh vi phan canh tranh gay han
ché va anh huong loi ich thuong mai, dau tu ma Hiép dinh mang lai. Muc tiéu
ctia chuong chinh sach canh tranh tap trung vao cac quy dinh diéu chinh hanh vi
doanh nghiép, doc quyén va cac doanh nghiép nha nudc va tu do canh tranh va
sac manh thi truong bi han ché. Bdi véi cac nude dang phat trién, nhiéu khi quy
dinh trong chinh sach canh tranh tao nén hién tuong doc quyén bai cac cong ty

nudc ngoai, va dan dén giam canh tranh cua cac doanh nghiép noi dia.

Nhin chung, muc dich cua tir cac nudc dang phat trién khi dé ra nhitng quy
dinh nhu vay trong cac Hiép dinh nham tao ra nguyén tic canh tranh céng bang
khi ma thuong céc doanh nghiép trong nudc duoc tao diéu kién va dugc d6i xur
dic biét hon boi chinh phu hoac chinh quyén dia phuong, do d6 tao su bét binh
dang ddi véi cac doanh nghiép nudc ngodi. Mot muc dich khac d6 1a nham tdi
thiéu hoa va giam cac tac dong lam dung vi tri thong linh thi truong cia cac
doanh nghiép c6 sy tham gia gop vén/ quan ly cia nha nudc va diéu chinh cac
hanh vi phan canh tranh trén thi trudng nham gidp cac cdng ty hoat dong trén

thi truong dugc canh tranh binh dang.

Thuc té cho thay viéc dua cam két chinh sach canh tranh vao trong céc
Hiép dinh thuong mai tu do song phuong/da phuong cé nhiéu anh huang tich
cuc ddi véi cac nude dang phat trién hon 1a cac nude phat trién. Boi vai cac thi
truong tai cac nudc dang phat trién, véi didu Kién co so vat chat, ha tang con
yéu kém, mdi truong kinh doanh va khung phap 1y chwa hoan thién, rao can gia
nhap thi trudng con nhidu khé khan,v.v. thi ty 1& san xuét ndi dja va khdng tham
gia hoat dong thuong mai cao. Bén canh dé, thuong mai qudc té cia cac nuéc
dang phat trién bi han ché boi cac kénh phan phdi va chua thuc su di xir binh
dang gitta cac thanh phan kinh té. Chinh vi thé, néu chi loai bé cac rao can

thuong mai theo quy wdc thong thuong gitra cac doi tac caa Hiép dinh thi khdng
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thé hoan toan thuc diy thwong mai néu thiéu di nhitng quy dinh lién quan dén
canh tranh (vi du nhu cac hoat dong vé tuyén truyén va thuc thi phép luat canh
tranh).

Chinh sach va luat canh tranh, véi béi canh va hinh thic phi hop, sé tao
loi ich cho su phét trién caa cac qudc gia. Tuy nhién, mdi nuéc can linh hoat va
lva chon mé hinh phi hop di véi diéu kién kinh té cling nhu nhitng thay d6i
theo béi canh kinh té. Lua chon mé hinh phu hop 1a yéu té quan trong nhat
trong diéu kién toan cau hoa va ty do hoa nhu hién nay va cac doanh nghiép noi
dia tai cac nudc dang phat trién dang doi mat vai canh tranh gay gat tir bén
ngoai. Céch tiép can cua cac nude dang phat trién, rang chinh sach canh tranh
can dem lai co hoi canh tranh lanh manh cho cac doanh nghiép trong nuéc va
nudc ngodi, va do d6 ap dung cac “nguyén tic co ban” trong WTO vé chinh
sach va luat canh tranh, va s& co tac dong dén sy linh hoat ddi véi qudc gia d6

véi nhitng mé hinh vé chinh séch va luat canh tranh pht hop.

1.2.  N@i dung Chwong Chinh sach canh tranh trong Hiép dinh CPTPP

Mac du Hiép dinh CPTPP khéng c6 su tham gia cia Hoa Ky, nhung Hoa
Ky 1a quéc gia & vi tri dan dat trong dam phan Hiép dinh TPP Ia tién than cua
Hiép dinh CPTPP nén nhimg “dau 4n” cta qudc gia nay trong Chuong chinh
sach canh tranh nhu da néu ¢ phan trén 1a twong dbi rd nét. Trong qua trinh dam
phan lai sau khi Hoa Ky rat khoi Hiép dinh TPP, 11 nudc con lai quyét dinh
khéng thay d6i ngi dung chuong nay.

Chuong chinh sach canh tranh tap trung vao viéc thiic day thi trudng canh
tranh bang cach &p dung va duy tri phap luat xt Iy cac hanh vi kinh doanh phan
canh tranh.

Cac hanh vi phan canh tranh hoic lira gat, gian déi nguoi tiéu dung c6 kha
ning gay han ché thuong mai va dau tu va c6 tac dong tiéu cuc dén céc doanh

nghiép va nguoi tiéu dung tai cac nude thanh vién TPP. Chinh sach canh tranh
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minh bach, cdng bang va toan dién s& hd tro viéc van hanh thi truong canh tranh
va tang truong Kinh té trong cac nuéc TPP. Cac nhém quy dinh cu thé nhu sau:
1.2.1. Ban hanh va thuc thi lugt cgnh tranh va thanh ldp co quan canh tranh

Chuong nay yéu cau cac nudc thanh vién CPTPP phai:

e Thiét 1ap hodc duy tri luat canh tranh quéc gia cdm cac hanh vi kinh
doanh phan canh tranh;

*NJ luc ap dung phép luat canh tranh ddi véi tt ca cac hoat dong thuong
mai trong 1anh thé cua minh; va

e Duy tri mot co quan chiju trach nhiém thyc thi luat canh tranh quéc gia.

1.2.2. Cong bang trong té tung cenh tranh

Chuong nay ciing yéu cau cac nugc CPTPP dam bao cong bang trong thu
tuc thyc thi luat canh tranh quéc gia. Cac nudc phai c6 thi tuc bang van ban vé
quy trinh diéu tra phap luat canh tranh, ciing nhu quy dinh vé té tung va bang
chung ap dung trong qué trinh thyc thi.

Truéc khi mot nude co thé &p dung hinh phat hoic bién phéap khic phuc
d6i voi nguoi vi pham luat canh tranh, nude d6 phai cho phép ngudi do: biét
duogc thong tin vé quan ngai cta co quan canh tranh va cho ho co hai hop lyco
luat su dai dién. Mot nudc CPTPP cling phai cho phép nguoi bi xtr phat ¢ co
hoi duoc khiéu nai dé xem xét lai quyét dinh do.

1.2.3. Quyén khgi kién ca nhan
Chuong nay yéu cau cac nuéc CPTPP phai ¢6 luat hoic cac bién phéap
khac (vi du nhu cac quy dinh, tha tuc) cho phép cac doanh nghiép hoac ca nhan
(ké ca tir cac nudc CPTPP khac) c6 hanh dong phéap 1y dé doi boi thuong cho
t6n that hoac thiét hai do hanh vi vi pham luat canh tranh quéc gia.
1.2.4. Bao vé nguoi tiéu dung
Chuong nay céng nhan tim quan trong cua chinh sach va viéc thuc thi bao

vé ngudi tiéu dung dé tao ra cac thi truong hiéu qua va c6 tinh canh tranh, cling
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nhu nang cao phiic loi ngudi tiéu dung. Chuong ndy yéu cau cac nudéc CPTPP
phai c6 luat cam céc hoat dong thuong mai gian déi hoic hra dao gay ton hai
hoic c6 thé gay ton hai cho nguoi tidu dung. Vi céc hoat dong gian déi va lura
dao c6 thé khoi vuot qua bién giéi qudc gia, Chuong nay khuyén khich céc
nudéc hop tac va phdi hop ciing nd luc dé giai quyét cac hoat dong do.
1.2.5. Minh bach héa

Chuong nay cong nhan gid tri ciia cac nudc thanh vién CPTPP trong viéc
thuc thi chinh sach canh tranh mot cach minh bach. Bé ¢am bao diéu nay, cac
nuéc dugc khuyén khich dam bao céc théng tin cap nhat s& duoc dang tai trén
co so dit liéu Luat Canh tranh va chinh sach cua APEC. Theo yéu cau ciia nudc
thanh vién CPTPP khac, mot nudc thanh vién CPTPP phai cong bd thong tin veé
chinh sach va thyc tién phap luat canh tranh. Toan bo cac quyét dinh cudi cuing
vé mot vu viéc vi pham phép luat canh tranh khdng mang tinh chat hinh su, bao
gom can cir caa quyét dinh do, phai dugc cong bb. Thong tin bao mat dugc bao
Ve.
1.2.6. Hop tac

Chuong nay cong nhan lgi ich cua cac nudc CPTPP khi hop tac va chia sé
thong tin, kinh nghiém lién quan dén phép luat va chinh sach canh tranh. Vi du
vé su hop tac bao gom:

e¢Dao tao can bo;

e Trg giup mot nudc ap dung luat canh tranh mai; va

e Trao d6i thong tin vé cac bién phap thuc ddy van héa tuan thu phap luat
canh tranh.
1.2.7. Gidi quyét tranh chdp

Chuong nay khong thudc dbi twong cia Chuong giai quyét tranh chap
trong CPTPP. Cac nuéc c6 thé tién hanh tham van nham giai quyét cac van dé

cu thé co thé phat sinh theo Chuong nay.
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2. Panh gia tac dong ddi véi qua trinh ndi luat hda phap luat canh tranh

“Ngay 12 thang 6 nim 2018, tai ky hop thtr 5 Quéc hoi khoa XIV, Luat
Canh tranh (stra d6i) nim 2018 (Luat Canh tranh 2018) da dwoc Qudc hoi biéu
quyét thong qua. Du &n Luat duoc Quéc hoi théng qua véi ty 1¢ tan thanh cao
(95.28%).

Luét Canh tranh 2018 gom 10 chuong, 118 diéu, quy dinh vé hanh vi han
ché canh tranh, tap trung kinh té gay tac dong hoic cd kha ning gay tac dong
han ché canh tranh dén thi truong Viét Nam; hanh vi canh tranh khdng lanh
manh; t6 tung canh tranh; xir Iy vi pham phéap luat vé canh tranh; quan Iy nha
nude vé canh tranh.

Luat Canh tranh 2018 d sira ddi, b sung nhiéu noi dung quan trong nham
dap ung yéu cau méi caa thyc tién kinh doanh va phi hop voi xu huéng, thong
1& quéc té, dic biét 1a cac cam két tai Chuong Chinh sach canh tranh”

Cac noi dung cu thé caa ting nhom cam két trong Chuong Chinh sach

canh tranh tai Hiép dinh CPTPP dugc noi luat hda nhu sau:

2.1. M@t sb6 nguyén tic trong chinh sach canh tranh cia CPTPP

Thet nhdt, nguyén tac khong phan biét dbi xu, theo d6 cac quéc gia thanh
vién CPTPP phai d6i xu céng bang gitta cac doanh nghiép, té chirc, ca nhan cua
cac qudc gia thanh vién CPTPP nhu nhau trong viéc 4p dung luat canh tranh
qudc gia®.

Thet hai, Cac nudc thanh vién phai néu cao nguyén tic trung lap vé canh
tranh trong d6i xir v6i cac doanh nghiép cé vén nha nudc, cac doanh nghiép doc
quyén/thdng linh thi truong cta nha nudc voi cac doanh nghiép cd von ngoai
nha nudc. Nguyén tac trung 1ap vé canh tranh c6 thé duoc hiéu 1a mot co ché
diéu tiét (i) trong d6 cac doanh nghiép nha nudc va tu nhan ciing chiu sy diéu
chinh nhu nhau ctia méot tap hop cac quy tic va diéu khoan; va (ii) khéng méi

lien hé ndo véi Nha nudc c6 thé mang lai loi thé canh tranh cho mét hay nhiéu

2Piéu 16.1.3 CPTPP
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doanh nghiép so vai cac bén tham gia thi truong khac (OECD, Cac doanh
nghiép Nha nuéc va Nguyén tic trung 1ap vé canh tranh,
DAF/COMP(2009)37). Lién quan dén luat va chinh séch canh tranh, nguyén tic
nay c6 thé dugc hiéu theo nghia hep 1a cac nguyén tac canh tranh phai duoc ap
dung ngang bang véi ca doanh nghiép tu nhan va nha nudc, véi rat it ngoai 8.
Thet ba, nguyén tic minh bach, day 1a mét trong nhitng nguyén tac quan
trong trong cac FTAs ndi chung va CPTPP n6i riéng. CPTPP khuyén khich cac
quéc gia cang minh bach trong thuc thi chinh sach canh tranh cang tét. Cac
quéc gia thanh vién c6 quyén yéu cau qudc gia thanh vién khac cung cip cac
thong tin nhu: (i) Chinh sach va hoat dong thuc thi luat canh tranh; (ii) cac
truong hop mién trir va loai trir &p dung LCT qudc gia, véi diéu kién yéu cau
ghi rd thi truong va hang hda cé dich vu co lién quan va cac thong tin cho thay
viéc mién tru, loai trir 46 c6 tac dong dén dau tu va thuwong mai gitta cac bén

nhu thé nao?.

Thir tw, Nguyén tic cong bang trong thi tuc t6 tung, dbi twong diéu chinh
cia LCT 2004 Viét Nam 1a: T6 chirc, ca nhan kinh doanh (sau dy goi chung 13
doanh nghiép) bao gdm ca doanh nghiép san xuét, cung tng san pham, dich vu
cong ich, doanh nghiép hoat dong trong cac nganh, linh vuc thudc doc quyén
nha nudc va doanh nghi¢p nudc ngoai hoat dong & Viét Nam. Theo do, LCT
diéu chinh cac hoat dong cua doanh nghiép dang hoat dong (tham gia kinh
doanh) ¢ thi truong Viét Nam, khong phan biét doanh nghiép trong nudc hay
doanh nghi€p nudc ngoai, néu doanh nghi¢p do bi thi¢t hai do hanh vi phan
canh tranh cta doanhh nghiép khac thi dugc quyén bao vé theo LCT va néu vi
pham thi bi diéu tra va xir 1y theo thu tuc TTCT. Tuy nhién, Luit Canh tranh
2018 quy dinh vé hanh vi han ché canh tranh, tip trung kinh té gy tac dong
hodc c6 kha niang giy tac dong han ché canh tranh dén thi truong Viét Nam;

hanh vi canh tranh khong lanh manh; tb tung canh tranh; xtr 1y vi pham phap
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luat vé canh tranh; quan Iy nha nudc vé canh tranh®. Di tuong ap dung 1a: (1)
T6 chire, ca nhan kinh doanh (sau day goi chung 1a doanh nghiép) bao goém ca
doanh nghiép san xuét, cung tmg san pham, dich vu cong ich, doanh nghiép
hoat dong trong cac nganh, linh vyc thudc doc quyén nha nudc, don vi su
nghi¢p cong 1ap va doanh nghi€p nudc ngoai hoat dong tai Viét Nam. (2) Hiép
hoi nganh, nghé hoat dong tai Viét Nam; (3) Co quan, td chirc, c4 nhan trong
nude va nudce ngoai ¢ lién quan®,

Nhin chung, ca Luat Canh tranh 2004 va Luat Canh tranh 2018 cua Viét
Nam di dap Gmg day du cac nguyén tic néu trén cia TPP, khong c6 su phan
biét d6i xir gitra cac doanh nghiép c6 quéc tich khac nhau, tinh minh bach ciing
da duoc luat quy dinh & mac d6 nhat dinh, khong c6 su doi xu bat céng giita
doanh nghiép qudc tich khac nhau hay cac hinh thic so hiru caa doanh nghiép
trong tha tuc t6 tung.v.v...Tuy nhién, thuc té viéc thuc thi c4c nguy@n tic nay &

Viét Nam van con nhiéu van dé can phai quan tam.

2.2. Ban hanh Luat va co quan thuc thi luat canh tranh

Muc dich ban hanh va thuc thi chinh sach cgnh tranh cua cac thanh vién
TPP:

Khi duy tri, ban hanh luat va chinh séch canh tranh quéc gia, cac thanh
vién nham muc tiéu thuc day hiéu qua kinh té va phuc lgi cho khach hang, va
hanh dong thyc thi phu hgp vai muc tiéu do. Khi ban hanh hoac duy tri luat va
chinh sach canh tranh, céc quéc gia thanh vién phai xem xét dén cac quy tic
APEC dé nang cao canh tranh va cai cach thé ché dugc ky tai Auckland, ngay
13 thang 9 nam 1999°: (i) Nguyén tic cung c6 loi, "Viéc hop tac trong APEC
dua trén nguyén tic cung co loi, co tinh dén su khac biét trong cac giai doan
phat trién kinh té trong céc hé thdng chinh tri - x& hoi, va cha ¥ day du dén céc

nhu cau cua nhitng nén kinh té dang phat trién"; (ii) Nguyén tic doéng thuan

°Piéu 1 LCT 2018
*Piéu 2 LCT 2018
® Piéu 16.1.1 CPTPP
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(consensus), cam két vé su dbi thoai coi md va xay dung su ddng thuan, binh
dang, tén trong quan diém cua tat ca thanh vién tham gia™; va (iii) Nguyén tic
tu nguyén®. Trong Tuyén b chung tai Seoul nim 1991, cac Bo trudng di ghi
nhan rang: "Mét trong nhirng nguyén tic co ban cua APEC 14 tao ra anh huéng
manh mg, tich cuc téi sy tién trién cua hé thong thuong mai toan cau, va kha
ning cua APEC dé thuc hién diéu d6 s& duoc ting cudng manh mé qua viéc tu
minh 1am mot hinh mau tich cuc. Viéc theo dudi ty do hoéa thwong mai trong
APEC ph hop Véi co sé cia GATT/WTO va khong lam ton hai t6i cac nudc
khac sé& tao ra sy hd trg manh mé cho hé thong thuong mai toan cau...”.

Lugt Canh tranh Viét Nam 2018

Noi dung cta diéu khoan nay phi hop véi cac quy dinh trong phap luat
canh tranh Viét Nam. Tai Khoan 2, 4, 5, 6 Piéu 3 va Chuong V Luat Canh

tranh 2018 quy dinh cac hanh vi bi cdm bao gom:

gy tac dong han ché canh tranh, bao gém hanh vi théa thuan han ché canh
tranh, lam dung vi tri thdng linh thi trwong va lam dung vi tri doc quyén.
(Khoan 2 biéu 3 Lu4t Canh tranh 2018);

(i) Thda thudn han ché canh tranh Ia hanh vi théa thuan gitta cac bén
dudi moi hinh thirc gay tac dong hoic c6 kha ning giy tac dong han ché canh
tranh. (Khoan 4 Biéu 3 Luat Canh tranh 2018)

(i) Lam dung vi tri thong linh thi truong, lam dung vi tri déc quyen la
hanh vi cua doanh nghiép cd vi tri théng linh thi trudng, vi tri doc quyén gay tac
dong hoic co kha nang gay tac dong han ché canh tranh (Khoan 5 Diéu 3 Luat
Canh tranh 2018)

(iv) Hanh vi cgnh tranh khong lanh mgnh 1a hanh vi cta doanh nghiép trai

véi nguyén tac thién chi, trung thuc, tap quan thuong mai va cac chuan muc

3 (i) Hanh vi han ché canh tranh 1a hanh vi gay tac dong hoac c6 kha nang
® Tuyén b6 Xé-un caa Hoi nghi Bo truang lan thi ba nam 1991
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khac trong kinh doanh, gy thiét hai hoac cd thé gay thiét hai dén quyén va loi
ich hop phép caa doanh nghiép khac (Khoan 6 Biéu 3 Luat Canh tranh 2018).

(v) Hanh vi tdp trung kinh té dwoc quy d@inh tai Chuwong V Ludt Canh
tranh 2018.

Cu thé, Luat Canh tranh quy dinh cdm cac hanh vi sau:

- Céc hanh vi bi cAm d6i v6i co quan quan 1y nha nuéc (Piéu 8 Luit
Canh tranh 2018);

- Céc thoa thuan han ché canh tranh bi cam (Piéu 12 Luat Canh tranh
§ 2018):

- Céc hanh vi lam dung vi tri thong linh thi truong, vi tri doc quyén bi
cAm (Pidu 27 Luat Canh tranh 2018);

- Trudng hop tap trung kinh té bi cAm (Piéu 30 Luat Canh tranh 2018).

: » Khoin 2 Piéu 16.1 Chwong CSCT CPTPP quy dinh ring cic nudc
thanh vién c6 thé dua ra mién trir nhat dinh trong viéc ap dung luat canh tranh
quéc gia véi didu kién cac mién trir d6 minh bach va dua trén co sé chinh sach

0 acloii ong.
cong hoac lgi ich cong

Pé thé hién tinh minh bach trong qua trinh dua ra cac quyét dinh mién trir
khi thuc thi phép luat, Luat Canh tranh quy dinh cu thé cac truong hop mién trir

di véi cac hanh vi han ché canh tranh gom:

- Khoan 1 va Khoan 2 Piéu 14 Luat Canh tranh 2018 quy dinh cac truong
hop mién trir d6i véi thoa thuan han ché canh tranh bi cAm: céc thoa thuan han
ché canh tranh tai cac khoan 1, 2, 3, 7, 8,9, 10 va 11 Diéu 11 caa Luat Canh
tranh dwoc mién trir ¢6 thoi han néu co loi cho ngudi tiéu dung va dap ang mot

trong cac diéu kién sau day:

a) Tac dong thac ddy tién bo k¥ thuat, cong nghé, nang cao chit luong

hang hoa, dich vu;
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b) Tang cuong strc canh tranh ciia doanh nghi€p Viét Nam trén thi truong

quoc te;

¢) Thuc ddy viéc ap dung thong nhét tiéu chuén chat luong, dinh mirc ky

thuat cua chung loai san phém;

d) Thong nhat cac diéu kién thuc hién hop dong, giao hang, thanh toan

nhung khong lién quan dén gia va céc yéu to cua gia.

- Thoa thudn lao dong, thoa thuan hop tac trong cac nganh, linh vuc dac
thu duoc thuc hién theo quy dinh cta luat khéc thi thuc hién theo quy dinh cua

luat do.

Do d6, cac quy dinh tai khoan 2 Piéu 16.1 hoan toan phi hop voi Luat
Canh tranh 2018.

> Khoan 3 Piéu 16.1 Chwong CSCT CPTPP quy dinh rang cé4c thanh
vién CPTPP phai duy tri mot hoac cac co quan chiu trdch nhiém thuc thi luat
canh tranh quéc gia (co quan canh tranh qudc gia) va phai dam bao rang chinh
sach thyc thi cia mot hodc cac co quan d6 1a phu hop véi cac muc tiéu dé ra &

Poan 1 va khong duoc phan biét doi xir dua trén qudc tich.

Cac quy dinh nay cua CPTPP phu hgp véi quy dinh phap luat caa Viét
Nam. Chuong IV Luat Canh tranh 2014 d quy dinh rang 02 co quan canh tranh
cua Viét Nam 1a Cuc Quan ly canh tranh (Bé Cong Thuong) va Hoi dong canh
tranh. Chirc nang, nhiém vu, quyén han va co ciu t6 chirc cua 02 co quan canh

tranh dugc quy dinh tai:

- Nghi dinh Nghi dinh sé 07/2015/ND-CP ngay 16 thang 01 nam 2015
cta Chinh phu quy dinh chirc nang, nhiém vu, quyén han, co cau to
chtc cia Hoi ddng canh tranh; va

- Nghi dinh 06/2006/ND-CP ngay 09 thang 02 nam 2006 cua Chinh phu
vé thanh lap va quy dinh chie nang, nhiém vy, quyén han va co cau to

churc ctia Cuc Quan ly canh tranh
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Luat Canh tranh 2018 ciing quy dinh tai Piéu 46 Chuong VII vé Uy ban

canh tranh quéc gia, theo do:

- Uy ban Canh tranh Quéc gia 1a co quan thuoc Bo Cong Thuong gdbm
Chu tich, cac Pho Chu tich va cac thanh vién.

- Co quan diéu tra vu Viéc canh tranh va cac don vi chirc nang khac 1a
bo may gilp viéc cua Uy ban Canh tranh Quéc gia.

- Uy ban Canh tranh Quéc gia ¢6 nhiém vy, quyén han sau day:

o Tham muu giup Bo truéng Bo Cong Thuong thuc hién chirc
nang quan 1y nha nudc vé canh tranh;

o Tién hanh té tung canh tranh; kiém soat tap trung kinh té; quyét
dinh viéc mién trir ddi véi thoa thuan han ché canh tranh bj
cam:; giai quyét khiéu nai quyét dinh xir Iy vu viéc canh tranh va
cac nhiém vu khac theo quy dinh cua Luat nay va quy dinh cua

luat khac co lién quan.

2.3. Piéu 16.2: Tha tuc cdng bang trong thuc thi luat canh tranh

Cac quy dinh vé thu tuc t6 tung trong canh tranh dugc quy dinh tai
Chuong VIII Luat Canh tranh 2018 (T6 tung canh tranh).

Vé co ban, cac quy dinh tai Piéu 16.2 Chuong CSCT CPTPP phu hop
Véi cac quy dinh vé té tung trong canh tranh theo phap luat Viét Nam. Cu thé

nhu sau:

> Khoan 1 Piéu 16.2 Chwong CSCT CPTPP tuong thich véi cac quy
dinh vé& quyén cta nguoi vi pham phap luat canh tranh duoc quy dinh tai:
(i)  Diéu 67 Khoan 2 Luat Canh tranh 2018;
(i) Diéu 66 Khoan 3 Luat Canh tranh 2018.
> Khoan 2 Piéu 16.2 Chwong CSCT CPTPP quy dinh rang cac nuéc
thanh vién CPTPP phai ap dung hoic duy tri cac tha tuc bang vin ban dé tién
hanh diéu tra theo luat canh tranh quéc gia. Néu céac vu viéc diéu tra d6 khong

c6 thoi han két thic cu thé, co quan canh tranh qudc gia cia mdi Bén phai nd
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lyc tién hanh viéc diéu tra trong khoang thoi gian hop 1y. Cac quy dinh cua Luat
Canh tranh 2018 hoan toan dap tng quy dinh nay cia CPTPP.

> Khoan 3 Piéu 16.2 Chwong CSCT TPP quy dinh vé thu tuc té tung,
chung ct, xac dinh hinh thic xir phat va bién phéap khic phuc twong thich véi
quy dinh tai Chuong IX (Xt Iy vi pham phap luat vé canh tranh) Luat Canh
tranh 2018, cu thé 1a Diéu 110 (Nguyén tic xi Iy vi pham, hinh thac xir Iy vi
pham va bién phap khic phuc hau qua vi pham phap luat vé canh tranh) va Biéu
111 (Phat tién d6i véi hanh vi vi pham phap luat canh tranh) Luat Canh tranh.

> Khoan 4 Piéu 16.2 Chwong CSCT TPP quy dinh danh cho nguoi la
dbi twong ap dung bién phép xu phat hoic khic phuc do hanh vi vi pham phap
luat vé canh tranh cta nudc minh co hdi duoc xem xét lai hinh thuc xu phat
hoic bién phap khic phuc, bao gom viéc xem xét cac sai sot ban chit hoac sai
s6t vé thu tuc tb tung bi céo budc, tai mot toa an hoic mot hoi dong doc 1ap

duoc thanh lap theo phap luat Bén do.

Noi dung nay duoc quy dinh tai Diéu 96 (Giai quyét khiéu nai quyét dinh
xt 1y vu Vviéc canh tranh) va Biéu 103 (Khai kién quyét dinh giai quyét khiéu
nai) Luat Canh tranh 2018. Bao gom 02 hinh thic:

(i) Trong thoi han 30 ngay ké tir ngay nhan dugc quyét dinh xu Iy vu
viéc canh tranh, t6 chirc, ca nhan khong nhat tri vai mot phan hoac toan bd noi
dung quyét dinh xur Iy vu viéc canh tranh thi c6 quyén khiéu nai ¢én Chu tich
Uy ban Canh tranh Quéc gia. (Piéu 96 Luat Canh tranh).

(ii)Khai kien quyét dinh giai quyét khiéu nai: Truong hop khong dong y
véi quyét dinh giai quyét khiéu nai, to chtic, ca nhan c6 quyén khoi kién mot
phan hoic toan bo noi dung cua quyét dinh giai quyét khiéu nai quyét dinh xir
ly vu viéc canh tranh tai Toa &n c6 tham quyén theo quy dinh cua Luét T4 tung
hanh chinh trong thoi han 30 ngay ké tir ngay nhan duoc quyét dinh giai quyét
khiéu nai quyét dinh xir Iy vu viéc canh tranh (Biéu 103 Luat Canh tranh 2018):

> Khoan 5 Piéu 16.2 Chwong CSCT TPP quy dinh cac nudc thanh

vién CPTPP phai cho phép co quan canh tranh nudc d6 giai quyét vi pham bi
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cao budc mot cach tu nguyén théng qua su chap thuan cua co quan canh tranh
véi d6i tugng bi diéu tra. Cac nuéc thanh vién CPTPP ¢d thé cho phép co ché
dan xép tw nguyén can duoc tda an hoic hoi dong doc lap chap thuan hoic ldy y

kién cua cong ching trude khi dua ra phan quyét cudi cung.

Quy dinh nay ciing duoc dé cap trong Luat Canh tranh 2018, cu thé 1a 02
Diéu 86 (DPinh chi diéu tra) va Diéu 92 (Pinh chi giai quyét vu viéc canh tranh).
Diéu 86. Pinh chi diéu tra

Thu truong Co quan diéu tra vu viéc canh tranh ra quyét dinh dinh chi

diéu tra vu viéc canh tranh trong céc truong hop sau day:

1. Trong qué trinh diéu tra khong thé thu thap chung ctr dé chimg minh

dugc hanh vi vi pham theo quy dinh cua Luat nay;

2. Bén khiéu nai rat hd so khiéu nai va bén bi diéu tra cam két chim dut
hanh vi bi diéu tra, cam két thuc hién bién phap khic phuc hau qua va dugc Co

quan diéu tra vy viéc canh tranh chap thuan;

3. Truong hop thyc hién diéu tra quy dinh tai khoan 2 Diéu 80 cua Luat
nay, bén bi diéu tra cam két chAm dat hanh vi bi diéu tra, cam két thuc hién
bién phap khéc phuc hau qua va dugc Co quan diéu tra vu viéc canh tranh chép
thuan.

Piéu 92. Pinh chi giai quyét vu viéc canh tranh

1. Chu tich Uy ban Canh tranh Qudc gia xem xét vi¢ce quyét dinh dinh chi
giai quyét vu viéc vi pham quy dinh vé tap trung kinh té va vu viéc canh tranh
khong lanh manh trong cac truong hop sau day:

a) Bén khiéu nai rat don khiéu nai va bén bi diéu tra cam két cham dut
hanh vi bi diéu tra, cam két thuc hién bién phap khic phuc hau qua;

b) Truong hop thyuc hién diéu tra theo quy dinh tai khoan 2 Piéu 80 cua
Luat ndy, bén bi diéu tra cam két cham dit hanh vi bi diéu tra, cam két thuc

hién bién phap khic phuc hau qua.
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2. Ho1 déng xu ly vu viéc han ché canh tranh xem xét viée quyét dinh
dinh chi giai quyét vu viéc han ché canh tranh trong céc trudng hop sau day:
a.Bén khiéu nai rat don khiéu nai va bén bi diéu tra cam két chAm dut
hanh vi bi diéu tra, cam két thuc hién bién phap khic phuc hau qua;

; b.Truong hop thyc hién diéu tra quy dinh tai khoan 2 Piéu 80 cua Luat
nay, bén bi diéu tra cam két chdm dat hanh vi bi diéu tra, cam két thuc hién
bién phap khic phuc hau qua.

: > Khoan 6 Piéu 16.2 Chwong CSCT CPTPP Vé thong béo ra cong
chliing vé viéc co quan canh tranh dang xem xét hodc diéu tra vu viéc canh
tranh. Quy dinh nay hoan toan phu hop véi phap luat canh tranh Viét Nam nhu
: dugc quy dinh tai cac Piéu 92 (Phién diéu tran), theo d6: Phién diéu tran duoc
: t6 chire cong khai. Truong hop noi dung diéu tran ¢ lién quan dén bi mat nha
nudc, bi mat kinh doanh thi c6 thé dugc to chuc kin.

3 » Khoin 7 Piéu 16.2 Chwong CSCT CPTPP quy dinh vé bao cao két
5 ludn diéu tra. Diéu khoan nay phd hop Véi cac quy dinh tai Diéu 88 (B&o cao
: diéu tra), Biéu 94 (Quyét dinh xir Iy vu viéc canh tranh) Luat Canh tranh 2018.
: Trong d6, bao cao diéu tra phai ¢ cac ndi dung chinh sau day:

: a.Tom tat vu viéc;

: b.X4c dinh hanh vi vi pham;

; c.Tinh tiét va chimg ¢t dugc xac minh;

: d.Dé& xuét bién phép xi 1y.

Quyét dinh xtr Iy vu viéc canh tranh phai c6 cac nodi dung chinh sau day:

a) Tom tat noi dung vu viéc;

: b) Phan tich vu viéc;

c¢) Két luan xur 1y vu vigc.
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> Khoan 8 Piéu 16.2 Chwong CSCT CPTPP quy dinh vé viéc bao
vé bi mat kinh doanh hoan toan pht hop va tuong thich véi quy dinh tai Diéu
54 Luat Canh tranh 2018 “Co quan tién hanh té tung canh tranh, ngudi tién
hanh té tung canh tranh, ngudi tham gia t tung canh tranh, trong pham vi trach
nhiém, quyén han va nghia vu ctia minh, phai gitr bi mat vé thdng tin lién quan
tai vu viéc canh tranh, bi mat kinh doanh cua doanh nghiép theo quy dinh cua
phap luat.”.

Piéu 105 Luat Canh tranh 2018 ciing quy dinh Chu tich Uy ban Canh
tranh Qudc gia quyét dinh khong cong bd ndi dung lién quan téi bi mat nha
nuéc, bi mat kinh doanh ctia doanh nghiép trong céc quyét dinh vé

a) Quyét dinh dugc hudong mién trir dbi voi thoa thuan han ché canh tranh
bi cam;

b) Quyét dinh vé viéc tap trung kinh té;

¢) Quyét dinh xtr Iy vu viéc canh tranh;

d) Quyét dinh dinh chi giai quyét vu viéc canh tranh;

d) Quyét dinh giai quyét khiéu nai quyét dinh xtr 1y vu viéc canh tranh.

> Khoan 9 Piéu 16.2 Chwong CSCT CPTPP quy dinh rang cac nudc
thanh vién dam bao rang co quan canh tranh cho phép bén vi pham c6 co hoi
hop 1y duoc tham van véi co quan canh tranh vé nhitng van dé lién quan dén
phap ly, thuc té va thu tuc phét sinh trong qua trinh diéu tra hanh vi vi pham
luat canh tranh.

Piéu 18 LCT 2018: Tham van trong qua trinh xem xét ho so dé nghi
huong mién trir dbi véi thoa thuan han ché canh tranh bi cdm

1. Uy ban Canh tranh Qudc gia c6 quyén tham van y kién cta co quan, t6
chtrc, cd nhan c6 lién quan vé noi dung cua thoa thuan han ché canh tranh bj

cam dang dugc dé nghi hudng mién tru.
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2. Trong thoi han 15 ngay ké tor ngay nhan dugc yéu cau cua Uy ban
Canh tranh Quodc gia v€ vi¢c tham van y kién, co quan, to chuc, ca nhan dugc
tham van c6 trach nhiém tra 161 bang van ban va cung cap thong tin, tai li¢u cé

lién quan vé ndi dung duoc tham vén.
Piéu 39. Tham van trong qué trinh tham dinh tap trung Kkinh té

1. Trong qua trinh thim dinh tap trung kinh té, Uy ban Canh tranh Qudc
gia c6 quyén tham van co quan quan 1y nganh, linh vuc ma cac doanh nghiép

tham gia tap trung kinh té dang hoat dong.

Trong thoti han 15 ngay ké tir ngay nhén dugc van ban yéu cau cua Uy
ban Canh tranh Quoc gia vé viéc tham van ¥y kién, co quan dugc tham van co

trach nhi€ém tra 161 bang van ban vé ndi dung dugc tham van.

2. Trong qua trinh thim dinh tap trung kinh té, Uy ban Canh tranh Qudc
gia c6 thé tién hanh tham van ¥ kién cua cac doanh nghiép, to chirc va ca nhan

khac co lién quan.

2.4. Piéu 16.3: Quyeén khai kién ca nhan

> Khoan 1 Piéu 16.3 Chwong CSCT CPTPP quy dinh rang “quyén
khoi Kién ca nhan” 13 quyén cho phép mot ngudi tim cach khic phuc, bao gém
ca bién phap ngan chin, bang tién hoic céc bién phap khac phuc khac. Piéu nay
dugc quy dinh tai Diéu 67 Khoan 1 va Biéu 72 Luat Canh tranh 2018.

> Khoan 2 Piéu 16.3 Chwong CSCT CPTPP quy dinh vé té tung
cong (néu phat hién vi pham) hoan toan phil hop véi phap luat canh tranh.

> Khoan 3 Piéu 16.3 Chwong CSCT CPTPP quy dinh néu mét quéc
gia thanh vién khéng ap dung hoac duy tri phap luat hay cac bién phap cho
phép quyén khoi kién ca nhan doc lap, Bén d6 phai p dung hoic duy tri phap
luat hozc céc bién phap khac cho phép mot ngudi ¢ quyén:

() yéu cau co quan canh tranh quéc gia khoi xudng diéu tra d6i vai mot

hanh vi bi c4o budc vi pham phap luat canh tranh quéc gia; va
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(i) tim c&ch khac phuc tir toa &n hodc mot hoi dong doc 1ap khéc sau khi

co quan canh tranh quéc gia phét hién mot hanh vi vi pham.

Khoan 1 Diéu 67 Luat Canh tranh 2018 quy dinh rang ca nhan khi thay
quyén va loi ich hop phap caa minh bi xdm hai do hanh vi vi pham quy dinh

cua Luat Canh tranh c6 quyén khiéu nai dén co quan quan ly canh tranh.

Tuy nhién, chua c6 quy dinh cu thé hoic van ban huéng dan thi hanh cu
thé trinh tu, tha tuc lién quan dén viéc khoi kién doi béi thuwong thigt hai ddi

véi hanh vi vi pham phap luat canh tranh.

Tai Biéu 14 Luat Canh tranh, Khoan 4 Diéu 110 Luat Canh tranh 2018
cling c¢6 quy dinh vé viéc thi hanh quyét dinh xtr Iy vu viéc canh tranh va céc
bién phap can thiét khac dé khac phuc tac dong han ché canh tranh cua hanh vi

vi pham.

Theo quy dinh cua Bo luat dan sy 2015 va B luat té tung dan sy 2015,
bén bi thiét hai do hanh vi vi pham phap luat canh tranh c6 thé dé nghi toa an

giai quyét dé yéu cau doi boi thuong thiét hai ngoai hop dong.

Khoan 4 Piéu 16.3 Chwong CSCT CPTPP quy dinh vé quyén theo
khoan 2, 3 danh cho bén khéac phu hop véi pham vi diéu chinh tai Diéu 1 Luat
Canh tranh.

2.5.  Piéu 16.6: Bao vé ngudi tiéu dung

Nhin chung, cac quy dinh tai Piéu 16.6 Chwong CSCT CPTPP thoa
min cac quy dinh trong Luat Bao vé quyén loi nguoi tiéu ding, Bo Luat Dan su

va phap luat khac.

Cac hanh vi bi cam theo Diéu 16.6 gom cac hanh vi gay thiét hai, hanh vi
nguy co gay thiét hai va Céac hanh vi mang tinh chat gian lan va hra dao déu
dugc quy dinh tai Khoan 1 Biéu 10, Khoan 5 Diéu 10 Luat Bao vé quyén loi
nguoi tiéu dung. Cac quy dinh trong Bo Luat Dan su cling da quy dinh co ché

bao vé bén mua.
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Bao vé nguoi tiéu dung xuyén bién gidi ciing 1a mot noi dung quan trong
trong chinh sach canh tranh cua CPTPP, day 1a mot noi dung dugc dé cap trong
rat nhiéu trong cac hiép dinh FTA thé hé méi. Muc dich caa bao vé nguoi tiéu
ding 14 tao ra c&c san pham hiéu qua va canh tranh ddng thoi nang cao phuc loi
cho khach hang trong khu vuc FTA. Nhitng hoat dong thwong mai gay ton hai
cho khach hang hoic de doa gay ra ton hai cho khach hang: (a) hoat dong trinh
bay sai léch dir kién bao gdm nhirng sai léch dir kién duoc ngu y gay ton hai
dang ké dén loi ich kinh té caa khach hang; (b) khdng giao san pham hoic cung
cap dich vu cho khach hang sau khi da duoc thanh toan; hoic (c) hoat dong thu
hozc rdt tién tir tai khoan tai chinh, dién thoai hoic tai khoan khac cua khach
hang ma khong dugc phép’. Pham vi cua bao vé ngudi tiéu dung trong TPP 1a
nguoi tiéu clng cua cac qudc gia thanh vién TPP. Céac quéc gia thanh vién phai
thdng qua hoac duy tri luat bao vé khach hang hoac cac luat khac hoac nhiing
qui dinh vé cac hoat dong thwong mai gian déi. Lién quan dén phéap luat bao vé
nguoi tiéu dung, Viét Nam dd ban hanh luat BVQLNTD 2010, theo d6 ddi
tuong diéu chinh 1a nguoi tiéu dung, nha san xuat, doanh nghiép, t6 chic va cé
: nhan c6 lién quan dén BVQLNTD trén I&nh thé Viét Nam®. Pham vi diéu chinh
cua luat BVQL NTD nay quy dinh vé quyén va nghia vu ctia ngudi tiéu ding;
trach nhiém cua t6 chtc, ca nhan kinh doanh hang hoéa, dich vu déi véi nguoi
tiéu dung; trach nhiém cua to chirc xa hoi trong viéc tham gia bao vé quyén loi
nguoi tiéu dung; giai quyét tranh chap gitta ngudi tiéu ding va to chic, ca nhan
kinh doanh hang hoa, dich vu; trach nhiém quan 1y nha nudc vé bao vé quyén
loi ngudi tiéu dung. Nhu vay, phap luat vé bao vé quyén loi NTD cua VN chi
diéu chinh cac quan hé bao vé NTD trén Ianh tho Viét Nam, nhiing trudng hop
nguoi tiéu ding ngoai lanh thd Viét Nam can duoc bao vé thi phép luat Viét
Nam chua diéu chinh. Vi dy: Mot cong dan Nhat Ban st dung san pham Tém

xuat khau tir Viét Nam bi kém chat lugng, NTD ¢ Nhat Ban muén khiéu nai

" Diéu 16.6.2 CPTPP
8 Piéu 2 luat BVNTD 2010
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nha san xuit nhung phap luat BVQL NTD Viét Nam thi lai khong diéu chinh
d6i tuong nay. Ciing vi 1y do d6 ma CPTPP da quy dinh budc cac qudc gia phai
thong qua hozc duy tri luat dé bao vé quyén lgi ctia nguoi tiéu dung xuyén bién
gioi. Tuy nhién, dé thuc su bao dam duoc quyén loi ngudi tiéu dung, phap luat
can phai hoan thién hon nita. Chling ta cé thé so sanh phép luat vé bao vé NTD
& Hoa Ky: Cac nha san xuét tai Hoa Ky déu biét rang Hoa Ky c6 rat nhiéu luat
dé bao vé nguoi tiéu dung. Nhitng luat nay duoc 4p dung cho gan nhu moi san
pham san xuat, phan phdi hay ban trén thi truong nay. Cac nguon luat bao vé
nguoi tieu ding bao gom cac luat caa lién bang va cac bang, an 18. Theo thong
luat bao vé nguoi tiéu dung (Common Law Consumer Protection) hay con goi
la Luat vé trach nhiém doi vai san pham (Products Liability Law), co quan luét
phap Hoa Ky yéu cau c4c nha san xuat, phan phéi va ban I¢é phai co trach nhiém
dbi véi khuyét tat va thiét hai do nhiing khuyét tat cua san pham gay ra cho
nguoi sir dung hoic nhitng ngudi lién quan dén san pham d6. Trach nhiém san
phiam thudng dua trén cic nguyén tic “trach nhiém tuyét dbi”, nha san xuit,
phan phéi hay ban 1é c6 thé phai chiu trach nhiém déi véi nhiing thuong tat do
khuyét tat caa san pham gay ra, bat ké da 4p dung cac bién phap dé phong. Noi
chung, khi n6i dén trach nhiém san pham, ngudi ta phan thanh 3 loai khuyét tat:
(i) Khuyét tat san xuat (khi san pham sai léch véi thiét ké goc mac du da thuc
hién tat ca nhiing bién phap can trong trong qua trinh san xuat va marketing);
(ii) L3i thiét ké (khi thiét hai do san pham gay ra c6 thé tranh hoic dugc giam
nhe bing mot mau thiét ké hop 1y khac); (iii) L3i canh béo khong diy di (khi
thiét hai nh& ra cd thé tranh hodc giam nhe bang viéc st dung nhitng chi dan
hay canh bao phil hop). Mic du day 1a nhitng cach thong thuong nhat dé quyét
dinh c6 hay khong khuyét tat san pham, song luat cua cac bang c6 thé khac
nhau trong viéc quyét dinh khuyét tat san pham. Bén canh luat bao vé ngudi
tiéu ding, Hoa Ky con ban hanh luat diéu chinh & hau hét cac linh vuc, & cap
lien bang, cac bang, vi du nhu: Luat lién bang vé cac chat nguy hiém (Federal

Hazardous Substances Act); Luat vé vai d& chay (Flammable Fabrics Act); Luat
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vé an toan tu lanh gia dinh (Household Refrigerator Safety Act); Luét vé dong
g6i phong ngd doc (Poison Prevention Packaging Act); Luat kiém soat chat
doc.v.v...

2.6. Piéu 16.7: Minh bach hoa

V& co ban, cac diéu khoan cua Diéu 16.7 lién quan dén thuc thi déu phu

hop véi quy dinh cua ndi luat.

Luat Canh tranh 2018 danh toan b mot muc quy dinh vé viéc cong bd
cac quyét dinh ctia Uy ban canh tranh quéc gia, theo d6:

Diéu 104. Cac quyét dinh phai duoc cong b cong khai

1. Cac quyét dinh sau day phai duoc cong bd cong khai, trir néi dung quy
dinh tai Diéu 105 cta Luat nay:

a) Quyét dinh duoc hudng mién trir d6i voi thoa thuan han ché canh tranh
bi cAm;

b) Quyét dinh vé viéc tap trung kinh té;

¢) Quyét dinh xtr Iy vu viéc canh tranh;

d) Quyét dinh dinh chi giai quyét vu viéc canh tranh;

d) Quyét dinh giai quyét khiéu nai quyét dinh x 1y vu viéc canh tranh.

2. Uy ban Canh tranh Quéc gia cong bd cong khai cac quyét dinh quy
dinh tai khoan 1 Diéu nay sau khi quyét dinh di c6 hiéu luc phap luat.

Diéu 105. Noi dung khong cong b

Chu tich Uy ban Canh tranh Quéc gia quyét dinh khong cong bd nodi
dung lién quan t&1 bi mat nha nude, bi mat kinh doanh cua doanh nghiép trong

cac quyét dinh quy dinh tai khoan 1 Diéu 104 ctia Luat nay.

Piéu 106. Piang tai noi dung quyét dinh phai dugc céng bd
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No6i dung duoc phép cong bd trong quyét dinh quy dinh tai khoan 1 Diéu
104 cta Luat ndy phai dugc ding tai trén trang thong tin dién tr cua Uy ban
Canh tranh Qudc gia trong thoi gian 90 ngay lién tuc ké tir ngay quyét dinh nay

c6 hiéu luc phap luat.

Hiép dinh CPTPP ciing khong quy dinh nhat thiét phai cong bd toan bo
ndi dung cua quyét dinh xir Iy ma chi can cong bd nhitng ndéi dung khong bao

gdm cac thong tin duoc coi 13 bi mat theo quy dinh cta phap luat.

Trong t6 tung canh tranh, bao mat thong tin 1a ndi dung vo cling quan
trong va duoc cac bén trong CPTPP quan tam. Quyét dinh xtr 1y vi pham canh
tranh phai duoc 1ap thanh van ban. Trong d6, néu rd cac két luan lién quan trong
qua trinh thy 1y, diéu tra va ra quyét dinh, ciing nhu cdc cin ¢t dé ban hanh
quyét dinh xtr I hanh vi phan canh tranh. Nhiing quyét dinh vé t6 tung canh
tranh phai dugc cong bd cong khai. Néu diéu kién khong cong bd cong khai
duogc thi phai tao diéu kién cho cong chiing co thé tiép can khi ¢ ngudi can
quan tam. Lién quan dén cong bd thong tin, hién nay nhiing quyét dinh xir Iy
canh tranh & Viét Nam chua dugc phéat hanh ra cong khai, cling nhu quy dinh dé
nguodi quan tim mudn tiép cin quyét dinh d6 ciing chwa dugc luat hoa. Tuy
nhién d6i voi cac thong tin dung dé lam chimg ctr trong hd so vu kién thi luat su
clia cac bén co thé tiép can, luat canh tranh chua quy dinh dén bao mat thong tin
clia cac bén trong qua trinh t6 tung. Thé nao 13 thong tin mat? Thong tin mat
duoc hiéu 1a “bat ky thong tin nao mang tinh bado mat (vi du néu bi tiét 10 s& tao
thém loi thé canh tranh dang ké cho mot d6i thu canh tranh hodc gy ra tac hai
cho c4 nhan di cung cép thong tin d6 hay cho mét nguoi 1a ngudn dé nha cung
cép c6 dugc thong tin do), hoac thong tin dugc cac bén trong cudc diéu tra cung
cap trén co s& bao mat phai duoc cic co quan c6 thim quyén xir Iy theo dung
tinh chit cua thong tin d6 khi ly do bao mat dugc théy ro”. Luat canh tranh
khong quy dinh rd thé nao 1a bi mat qudc gia, va cac bi mat khac theo quy dinh
ctia phap luat. Tuy nhién, chung ta c6 thé hiéu ring d6 1a nhitng bi mat da duoc

dinh nghia tai Diéu 1, Phap lénh vé Bao vé bi mat nha nudc: “Bi mdt nha nude
59
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la nhitng tin vé vu, viéc, tai liéu, vat, dia diém, thoi gian, [oi noi co noi dung
quan trong thuoc linh vuc ...kinh té, khoa hoc, cong nghé...néu bi tiét 16 thi gay
nguy hai cho nha nuéc Cong hoa xa hoi chu nghia Viét Nam”. Danh muc céc
tai liéu mat cu thé s& do cac co quan thudc chinh phu ban hanh. V&1 quy dinh
trén, chi nhiing thong tin ndo ma khi tiét 16 thi gy nguy hai cho nha nuéc cong
hoa xa hoi chui nghia Viét Nam thi s€ dugc bao mat, con nhitng thong tin ma khi
tiét 10 s& gay thi¢t hai cho nha san xuét, cho cac bén lién quan thi khong duoc
xem 1a d6i tuong dugce bao mat duong nhién, ma tuy thudc vao quan diém chi

quan clia co quan diéu tra.

2.7. Diéu 16.8: Tham van

Piéu khoan nay phi hop véi phap luat Viét Nam, quy dinh tai Diéu 18 (Tham
van trong qua trinh xem xét ho so dé nghi huong mién trir di véi thoa thuan
han ché canh tranh bi cam) va Diéu 39 (Tham van trong qué trinh tham dinh tap
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2.8. Piéu 16.9: Khong &p dung co ché giai quyét tranh chap
Piéu khoan nay phi hop véi phap luat Viét Nam.

3. Hop tac gitra cac co quan canh tranh

Trong cac FTAs/RTAs, cac nudc déu quan tam dén van dé hop tac giita cac co
quan canh tranh, trong d6 bao gdm cac hoat dong hd tro ky thuat, thong béo,
trao doi thdng tin, giit bao mat théng tin. Viéc hop tac giita cic co quan canh
tranh c6 thé duoc thuc hién théng qua cac hiép dinh hop tac va c6 thé cin ci

trén ting vu viéc cu thé.

Hién nay, co quan canh tranh cua Viét Nam da trién khai mot loat céc
chuong trinh hop tac duéi hinh thic hd tro k§ thuat, chia s¢ thong tin va trao
d6i chuyén gia véi co quan canh tranh mot s6 nuéc nhu Thuy Sy, Hoa Ky, Nhat

Ban, Han Quéc, Anh, Nga,....Cac hoat dong hop tac ndy mang tinh chét hd tro
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co quan canh tranh mai (non tré) cua cac co quan canh tranh ¢ kinh nghiém

lau nim hon 1a hop tac dé clng giai quyét nhitng van dé canh tranh cu thé.

Vi vay, Viét Nam ung ho va nhat tri véi noi dung hop tac giira cac co
quan canh tranh nham nang cao ning luc xay dung va thuc thi chinh sach canh
tranh giira cac thanh vién trén tat ca cac dién dan song phuong va da phuong.
V& lau dai, viéc thiét 1ap hop tac chit ché véi cac co quan canh tranh trong ting
van dé, vu viéc cu thé 1a hét suc can thiét vi (i) théng qua hop tac, chia sé va
hoc tap kinh nghiém cac nudc, co quan canh tranh Viét Nam s€ nang cao dugc
nang luc va khang dinh dugc vai tro cia minh trong nén kinh té thi truong; (i)
théng qua hop tac trong cac vu viéc cu thé, ta c6 thé phat hién duoc nhitng van
dé vé chinh sach, quy dinh cua phap luat chua thuc su phi hop véi thuc tién
kinh doanh c6 thé gay han ché canh tranh trén thi truong dé c6 nhiing diéu
chinh thich hgp, tao méi truong canh tranh lanh manh cho céc cha thé hoat

dong trén thi truong.

Picu 16.4: Hop tac
Diéu nay hoan toan phu hop véi phap luat Viét Nam.

Theo d6, Muc 7 Chuong VIII Luat Canh tranh 2018 quy dinh vé Hop tac

trong qua trinh to tung canh tranh:
Piéu 108. Hop tac qudc té trong qua trinh té tung canh tranh

1. ij ban Canh tranh Qudc gia tién hanh hoat dong hop tac voi céc co
quan canh tranh cta nudc ngoai trong qua trinh té tung canh tranh dé kip thoi
phat hién, diéu tra va xur 1y ddi v6i cac hanh vi ¢6 dau hiéu vi pham quy dinh

ctia phap luét vé canh tranh.

2. Pham vi hop tac quéc té trong qua trinh td tung canh tranh bao gdm
tham van, trao d6i thong tin, tai liéu hodc cac hoat dong hop tic qubc té phu
hop khac theo quy dinh cua phap luat Viét Nam va diéu udc qudc té ma nudc

Cong hoa xa hodi chu nghia Viét Nam la thanh vién.
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Diéu 109. Nguyén tic hop tac qudc té trong qué trinh té tung canh tranh

1. Hop tac qudc té trong t6 tung canh tranh duoc thuc hién trén nguyén
tic ton trong doc 1ap, chu quyén, toan ven lanh thd qudc gia, khong can thiép
vao cong viéc ndi bd cua nhau, binh déng va cung co loi, phu hop voi Hién
phap, phap luat ctia Viét Nam va diéu udc qudc té ma nudec Cong hoa xa hoi

chu nghia Viét Nam la thanh vién.

2. Trudng hop nudc Cong hoa xi hoi chu nghia Viét Nam chua ky két
hodc chua gia nhap diéu udc quéc té co lién quan thi viée hop tac qubc té trong
to tung canh tranh dugc thuc hién theo nguyén tac co di co lai nhung khong
duoc trai vi Hién phap, phap luat ciia Viét Nam, pht hop véi phap luat qudc té

va tap quan quoc te.

Piéu 16.5: Hb tro ky thuat
Diéu nay hoan toan ph hop véi phap luat Viét Nam.

1.1.Cac cam két trong Chuong CSCT cua Hiép dinh CPTPP giup ting
cuong hop tac véi cac co quan canh tranh thong qua cac hoat dong xay
dung nang luc nhu dao tao can bd cho co quan canh tranh Viét Nam, dua
can bo sang thuc tap va lam viéc tai co quan canh tranh cac nudc; ho tro
co quan canh tranh thuc hién chuong trinh “Advocacy” mot cach thuong
xuyén; chuong trinh phd bién, tuyén truyén nham nang cao nhan thic
cua cong dong vé canh tranh; ting cuong phd bién va tuyén truyén vé
chinh séch va phép luat canh tranh cho cong dong doanh nghiép xay

dung van héa canh tranh.
4. Cac quy dinh vé doanh nghiép nha nuéc

4.1. Cha trwong, dwong 18i vé doanh nghiép nha nwéc
Trong cac vian kién Pai hoi Pang gan day, van dé vé doc quyén nha nudc
dugc dé cap gan cha yéu véi su thay doi vé vai trd caa doanh nghiép nha nudc

trong nén kinh té thi trudng dinh hudng xa hoi cha nghia. Céac chi truong nay
62
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d3 x4c dinh 1& chinh sach doc quyén nha nudc phai do doanh nghiép ma Nha
nudc nam gitt 100% vén diéu 1é thuc hién trong cac linh viee ma Nha nudc can
gitr doc quyén hoic cac thanh phan kinh té khac khong muén hay khong cé kha
ning tham gia nhu Nghi quyét Hoi nghi 1an thi ba Ban chap hanh trung wong
Pang khoa 1X vé sap xép, doi moi, phat trién va nang cao hiéu qua doanh
nghiép nha nudc da néu “linh vuee déc quyén nha nwéc do doanh nghiép ma nha
nuwéc nam gisk 100% vaén; chi thanh ldp méi doanh nghiép 100% vén nha nudéc
doi Vé6i nhitng nganh va linh vwee ma Nha nwéc can gig déc quyén, hogc cac
thanh phdn kinh té khac khéng muén hay khéng cé kha ndng tham gia”.

Hoi nghi lan tha sau Ban chap hanh trung wong Pang khoa X vé tiép tuc
hoan thién thé ché kinh té thi truong dinh huéng xa hoi chii nghia tiép tuc cu thé
hoéa céc linh vuc doc quyén nha nudc, cu thé “Doanh nghiép nha niwéc nam giir
100% Vvén diéu |é trong cdc linh vuiee déc quyén nha nwéc, quoc phong, an ninh;
xudt bdn; thiy ndng; bdo dam an toan giao thdng; xé sé kién thiét; san xudt,
phan phoi dién quy mo |én da muc tiéu c¢é ¥ nghia dac biét quan trong vé kinh
té - x& hgi gdn véi quac phong, an ninh; qudn ly, khai thac hé théng két cdu ha
tang dwong sdt quéc gia, dé thi; cac cang hang khdng; cang bién loai I; in, dic
tien”.

Két luan 50/KL-TW, Hoi nghi lan tha 6 Ban Chap hanh Trung wong
khoa XI tiép tuc khang dinh “Kién quyét diéu chinh dé doanh nghiép nha nuréc
c6 co cau hop Iy, di ddu trong doi méi, ing dung khoa hoc — céng nghé, giir
vitng dinh hwéng x& héi chi nghia cua nén kinh té, tap trung vao nhing khau,
cong doan then chét cia cdc linh viec: An ninh, quéc phong; doc quyén tu
nhién; cung cap hang hoéa dich v cong thiét yéu; va mét sé nganh coéng nghiép

b

nén tang, cong nghé cao cé sirc lan téa Ién ”; “Nhizng doanh nghiép nha nuréc
c6 loi thé do Nha nuée giao, ¢é wu thé déc quyén ty nhién phdi dwgc qudn ly
theo co ché phil hop dé dam bdo diéu kién kinh doanh cong bang véi cac doanh

nghiép khac”.
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Cac chu truong nay déu thé hién quan diém doc quyén nha nude phai do
doanh nghiép do Nha nudc ndm gitt 100% vén diéu Ié va thuc hién trong cac
nganh qudc phong, an ninh; cung cap hang hoa dich vu cdng thiét yéu (dién,
thuy ndng, két cau ha tang duong sét, do thi, cang hang khong, cang bién; in,
duc tién); dam bao loi ich qudc gia (xo sé kién thiét; vang ...). Trong do,
“doanh nghiép nha nuoc” da duge quy dinh rd rang tai Luat Doanh nghiép
2014 “la doanh nghiép do Nha nwéc s¢ hitu 100% vén diéu 16”. Cac quy dinh
nay 1a phi hop véi cac quan diém va dinh huéng cua Pang dong thoi tao co so
théng nhat tidu chi ra soat va xac dinh céc hang hoa, dich vu doc quyén nha
nudc.

Tai Bao céo chinh tri caa BCHTW khéa XI trinh bay tai Pai hoi XII, tai
muc V.2 vé phuong hudng hoan thién thé ché, kinh té thi truong dinh hudng
x& hoi chi nghia c6 doan: “Moi doanh nghiép thugc cac thanh phan kinh té déu
phdi hoat déng theo co ché thi truong, binh dang va canh tranh theo phap ludt.
Khuyén khich day manh qua trinh khéi nghiép kinh doanh. C6 chinh sach thic
day phét trien cac doanh nghiép Viét Nam cd vé so liwong va chdt luong, thdt su
tré thanh lue lwong ndng cot, di dau trong sw nghiép cdng nghiép hoa, hién dai
hoa. Bao dam quyén tw do kinh doanh cdc linh vuc ma lugt phap khdng cam;
xay dung, thuc thi dong bé, hiéu qud cor ché hdu kiém, tiép tuc hoan thién phap
ludt vé canh tranh, tang cwong tinh minh bach doi véi déc quyén nha nwéc va
déc quyén doanh nghiép, kiém sodt dgc quyen kinh doanh. Hoan thién thé ché
bdo vé nha dau tw, quyén sé hiru va quyeén tai san. Hoan thién phap ludt pha
san doanh nghiép theo co ché thi truong. ”

Céac quan diém nay di tao co s théng nhat tiéu chi ra soat va xac dinh

cac hang hda, dich vu doc quyén nha nuéc trong hoat dong thuong mai.
4.2. Phép luat vé doc quyén nha nwéc
4.2.1. Hién phap
Piéu 51 Hién phap 2013 khang dinh:
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“J. Nén kinh té Viét Nam la nén kinh té thj truong dinh hwong xa héi chu
nghia véi nhiéu hinh thizc s¢ hizu, nhiéu thanh phan kinh té; kinh té nha nuéc

gizr vai tro chu dao.

2. CAc thanh phdn kinh té déu 1a bé phdn cdu thanh quan trong cia nén
kinh té quéc dan. Cac chu thé thuge cac thanh phdn kinh té bink dang, hop tac
va canh tranh theo phap lugt...”

4.2.2. Lugt Canh tranh, Ludt Thurong mai

Co sé phéap ly truc tiép vé doc quyén nha nudc 1a Khoan 4 Piéu 6 Luat
Thuong mai nim 2005 quy dinh “Nha nuwéc thuc hién déc quyén Nha nuéc co
thoi han vé hoat déng thwong mai ddi véi mét sé hang hoéa, dich vu hodc tai
mét sé dia ban dé bao dam loi ich quéc gia. Chinh phi quy dinh cu thé danh

muc hang hda, dich vu, dia ban déc quyén Nha nudc”.

Trudce d6, Piéu 6, Piéu 15 Luat Canh tranh nim 2004 da quy dinh vé cac

quyén nha nudc di quy dinh tai Diéu 6 (Cac hanh vi bj cam déi véi co quan
qudn Iy nha nwéc) va Pieu 15 (Kiém soat doanh nghiép hoat déng trong linh
vire déc quyén nha nwdc, doanh nghiép sdn xuat, cung #ng sdn phdm, dich vu

cong ich).

Trong qué trinh stra d6i Luat Canh tranh 2018, cac diéu khoan duoc ké
thira, cap nhat nhu sau:

Piéu 8. Cac hanh vi bi nghiém cdm c6 lién quan dén canh tranh

1. Co quan nha nudc thyc hién hanh vi gy can tré canh tranh trén thi

truong sau day:

a) Ep budc, yéu cau, khuyén nghi doanh nghié€p, co quan, td chuec, cé
nhan phai thuc hién hodc khong thuc hién viéc san xuét, mua, ban hang hoa,
cung ung, st dung dich vu cu thé hodc mua, ban hang hoa, cung ng, st dung
dich vu véi doanh nghiép cu thé, trur hang hoa, dich vu thudc linh vuc doc

quyén nha nudc hoic trong trudng hop khan cip theo quy dinh cta phép luat;

3 bién phap Nha nudc kiém soat doanh nghiép hoat dong trong linh vuc doc
: b5
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Diéu 28. Kiém soat doanh nghiép hoat dong trong linh vuc doc quyén

nha nudc

1. Nha nudce kiém soat doanh nghiép hoat dong trong linh vic doc quyén

nha nudc bang cac bién phép sau day:

a) Quyét dinh gia mua, gia ban hang hoda, dich vu thudc linh vuc doc

quyén nha nudc;

b) Quyét dinh s6 luong, khéi luong, pham vi thi truong cua hang hoa,

dich vu thudc linh vuc ddc quyén nha nudc;

¢) Pinh huéng, to chirc cac thi truong lién quan dén hang héa, dich vu
thudc linh vuc doc quyén nha nudc theo quy dinh ctia Luat nay va quy dinh

khéc cua phap luat co6 lién quan.

2. Khi doanh nghiép hoat dong trong linh vuc doc quyén nha nudc thuc
hién hoat dong kinh doanh khac ngoai linh vuc doc quyén nha nudc thi hoat
dong kinh doanh d6 cua doanh nghiép khong chiu su diéu chinh quy dinh tai
khoan 1 Piéu nay nhung van chiu sy diéu chinh cua quy dinh khéac cua Luat
nay.

Niam 2017, Chinh pha da ban hanh Nghi dinh 94/2017/ND-CP vé hang
hoa, dich vu, dia ban thuc hién doc quyén nha nuéc trong hoat dong thuong
mai.

V& nguyén tic, Nghi dinh quy dinh chi thuc hién doc quyén nha nudc
trong hoat dong thuong mai d6i voi cac hang hoa, dich vy thiét yéu ma Nha
nudc can phai doc quyén lién quan dén qudc phong, an ninh, dam bao lgi ich
qudc gia hoic céac thanh phan kinh té khac khdng c6 nhu cau va kha nang tham
gia.

Co quan nha nudc c¢d quyén thuc hién déc quyén nha nudc trong hoat
d6ng thuong mai thdng qua hinh thic truc tiép thuc hién hosc chi dinh trong t6
chuc, ca nhan thuc hién. Viéc chi dinh phai do Tha trudng co quan nha nudc co

tham quyén quyét dinh bang vin ban.
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B0, co quan ngang b, chinh quyén dia phuong cac cap khong dugc quy
dinh hoat @ong, hang héa, dich vu, dia ban thuc hién hoat dong thuong mai doc
quyén nha nudc. DS voi hang hoéa, dich vu, dia ban phuc vu muc dich quéc
phong, an ninh thuc hién doc quyén nha nudc trong hoat dong thuong mai theo
hudng dan caa Bo truéng Bé Québc phong, Bo trudng Bo Cong an.

CAc tb chire, c4 nhan, co quan nha nuéc hoat dong thuong mai trong linh
vuce doc quyén nha nude chiu cac bién phéap kiém soét cua co quan nha nudc ¢6
tham quyén theo quy dinh cua phap luat canh tranh, phap luat vé gia va quy
dinh cua phéap luat co lién quan.

Céc co quan nha nudc thuc hién hoat dong du trir quéc gia phai tuan thu
theo quy dinh cia phap luat du trir quéc gia. Viéc st dung vén nha nudc cua
cac DNNN vao kinh doanh cac hang hoa, dich vu thugc Danh muc phai tuan thu
theo phap luat quan Iy va sir dung vén nha nudc.

20 loai hang hda, dich vu ddc quyén nha nuéc

Danh muc hang hoéa, dich vy, dia ban thuc hién doc quyén nha nuéc

trong hoat dong thuong mai duoc ban hanh kém theo Nghi dinh bao gom:

1. Hang hoa, dich vu, phuc vu muc dich quéc phong, an ninh (do Bo

truong Bo Qudc phong, B truong Bo Cong an hudng dan thue hién cu thé).
2. Vat liéu nd cong nghié¢p
3. Vang miéng (san xuat)
4. Vang nguyén miéng (xuat khau va nhap khau dé san xuat vang miéng)
5. X0 s6 kién thiét (phat hanh)

6. Thudc 1a diéu, xi ga (nhdp khau, trir truong hop nhap khau dé kinh

doanh ban hang mién thué).

7. Hoat dong du trit qudc gia
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8. Tién (in, duc)
9. Tem buu chinh Viét Nam (phat hanh)
10. Phéo hoa va céac dich vu lién quan

11. Hé théng dién qudc gia (truyén tai, diéu d6); Thiy dién da muc tiéu

va dién hat nhan c6 y nghia dac biét quan trong vé kinh té xa hoi
12. Dich vu cong ich bdo ddm an toan hang hai
13. Dich vu cong ich thong tin duyén hai

14. Bdo dam hoat dong bay (dich vu khong luu; dich vu thong bao tin turc

hang khéng; dich vu tim kiém, ctru nan)

15. Hé thong két cau ha ting duong sat quoc gia, duong sat d6 thi do Nha

nuéc dau tu.
16. Hé thong cong trinh thiy loi, thay nong lién tinh, lién huyén, ke bién.
17. Dich vu 1am nghiép tai rung dac dung
18. Xuét ban pham (khong bao gdm hoat dong in va phat hanh)
19. Mang buu chinh cong cong
20. Dich vu cong ich trong hoat dong phat hanh bao chi (cung ing).

5. Tac dong cia cac cam két vé doanh nghiép nha nwéc, doc quyeén chi
dinh trong Hiép dinh CPTPP

Chuong Doanh nghiép thudc s¢ hitu nha nude va Doc quyén chi dinh (goi tat 1a
Chuong DNNN) trong CPTPP gdm 15 diéu khoan va 06 Phu luc trong Loi vin

chinh va 12 biéu phu luc cam két riéng cua ting nuéc thanh vién.
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Céc diéu khoan chinh cua Chuong DNNN gom: (i) Diéu khoan vé dinh
nghia, (ii) Pham vi diéu chinh, (iii) Tham quyén duoc uy quyén, (iv) Déi xu
khéng phén biét va Tinh toan thuong mai, (v) Toa an va co quan hanh chinh,
(vi) H3 tro phi thuwong mai, (vii) Tac dong bat loi, (viii) Thiét hai, (ix) Phu luc
cua ting Bén, (x) Minh bach hoa, (xi) Hop tac ky thuat, (xii) Uy ban vé doanh
nghiép thudc s& hiru nha nudc va Boc quyén chi dinh, (xiii) Cac loai trur, (Xiv)

Pam phan thém, (xv) Quy trinh phat trién thdng tin.

Cac Phu luc gom: (a) Tinh toan ngudng diéu chinh, (b) Quy trinh phat
trién thong tin vé doanh nghiép thudc so hitu nha nude va doc quyen chi dinh,
(c) Pam phan thém, (d) Phu luc &p dung d6i voi doanh nghiép thudc so hitu nha
nuéc va doanh nghiép doc quyén chi dinh cip dudi trung wong va 02 phu luc

cua Xinh-ga-po va Ma-lai-xi-a.

Két qua ra soat

két trong Chuong nay phu hop Véi cac quy dinh hién tai cua phap luat Viét
Nam. Tuy nhién, c6 mét sé diém chua dugce quy dinh rd rang, cu thé trong hé
théng phap luat hién hanh caa Viét Nam vé doanh nghiép nha nuéc. Do dé, két
qua ra soat dudi day sé tap trung vao viéc néu ra nhan xét, danh gia mot s6 diéu

khoan ctia Chuong can luu ¥ nhu sau:
5.1. Cac dinh nghia
Dinh nghia vé “doanh nghiép nha nwéc”

Tai Piéu 17.1 cia Chuong DNNN trong CPTPP quy dinh rang “doanh
nghiép nha nudc nghia 1a mot doanh nghiép chu yéu tham gia vao cac hoat

dong thuong mai trong d6 mot Bén:

2 Qua trinh ra soat Chuwong DNNN cho thay, vé co ban, cac noi dung cam
: (@) truc tiep so hitu hon 50 phan tram von ¢6 phan;
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(b)kiém soat trén 50 phan trim quyén biéu quyét thong qua loi ich cha s&
hitu; hoac giit quyén chi dinh da sb thanh vién ban quan tri hoac bat ky bo may

quan ly tuong duong khac.

Khoan 8 Diéu 4 Luat Doanh nghiép 2014 dinh nghia rang “Doanh nghiép
nha nuéce la doanh nghiép do Nha nwée nam gie 100% von diéu 16.” Co thé
nhan thiy ring dinh nghia DNNN trong CPTPP rong hon so v6i dinh nghia
DNNN trong Luat Doanh nghi€p 2014. Tuy nhién, cac quy dinh trong Luat
Doanh nghiép 2014 vé DNNN va noi dung cam két CPTPP 1a diéu chinh céc
hoat dong khac nhau. Pinh nghia DNNN trong CPTPP khong phai 13 yéu cau
bat budc cac nude thanh vién phai noi luat hoa ma chi nham dé xac dinh pham
vi diéu chinh (nhiing doanh nghiép dap ung nhimng diéu kién néu trong dinh

nghia s& phai tuan thil cac cam két tai Chuong nay).

Tai Nghi quyét s6 72/2018/QH14 Phé chuan Hiép dinh Ddi tac Toan dién
va Tién bd xuyén Thai Binh Duong (CPTPP) cing cac vin kién lién quan ngay
12/11/2018 dugc Qudc hoi thong qua ngay 12/11/2018 xac dinh ap dung toan
bd ndi dung ciia Hiép dinh CPTPP, trong d6 ap dung truc tiép cac quy dinh cia
Hiép dinh CPTPP tai Phu luc 02 (Piéu 2 Nghi quyét), theo do:

Piéu 1.3 Muc B Chuong 1 Hi¢p dinh CPTPP véi khai niém “Doanh
nghiép nha nudc (state enterprise) 1a doanh nghiép dugc so hitu, hodc duoc dicu
hanh théng qua phan quyén sé hitu, boi mot Bén” dé thuc hién nghia vu tai
Chuong 17 Hiép dinh CPTPP vé Doanh nghi¢p nha nudc” duge ap dung truc
tiép khi Hiép dinh CPTPP ¢6 hiéu luc.

Dinh nghia vé “Quy ddu tw von nha nwéc”
Piéu 17.1 Chuong DNNN trong CPTPP quy dinh rang “quy dau tu von
nha nudc” nghia 1a mot doanh nghiép do mot Bén sé hiru hoidc kiém soat thong

qua logi ich chu s¢ htru:
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(a) c6 chic nang thuan tdy 1a mot quy dau tu hodc thoa thuan c6 muc
dich dic biét® @é quan Iy tai san, dau tu va cac hoat dong lién quan, sir dung cac
tai san tai chinh caa mot Bén; va

(b) 14 thanh vién Dién dan Qudc té cua cac Quy Pau tu Vén nha nude
hoac ung ho Bé Nguyén tic va Thong 1é chung dioc Chdp nhdn ("Bo nguyén
tic Santiago") do Nhém Cong tac Québc té vé cac Quy Pau tu Vén nha nudc
ban hanh vao thang Mudi nam 2008, hoic cac bo nguyén tic va thdng Ié khac
duoc cac Bén chap thuan, va bao gém moi cong cu c¢6 muc dich dic biét duoc
thanh 1ap thuan tdy cho céc hoat dong duoc quy dinh tai diém (a) hoan toan
thuoc s& hiru cua doanh nghiép do, hoac hoan toan thuoc so hiru cua Bén do

nhung do doanh nghiép d6 quan ly.

Hiép dinh CPTPP cho phép mét sé truong hop duge huong mién trir
trong Chuong DNNN (véi Viét Nam 1a Tong Cong ty kinh doanh vén nha nudc
— SCIC). Tuy nhién, diéu kién dat ra 1a Cong ty nay phai la thanh vién chinh
thire cua Dién dan quéc té cac Quy dau tu von nha nuéc. Hién nay, SCIC dang

cd tu cach quan sat vién cuaa Thoa thuan nay.

Vé co ban, SCIC dép ung duoc tiéu chi (a) cua dinh nghia Quy Pau tu
vén nha nudc nhung chua dap ung tiéu chi (b). Vi vay, SCIC chua phai 1a ddi
twong duoc huong mién trir vinh vién. Do d6, B Tai chinh can chu tri, SCIC
cha dong thuc hién dé dap tmg hoan toan cac tiéu chi dua ra va dugc huong
mién trir trong khudn kho thuc thi cac cam két Chwong DNNN cia CPTPP
trude khi Hiép dinh CPTPP ¢o hiéu luc chinh thac hoac trong thoi gian 05 nam
sau khi ky két (Thoi gian chuyén ddi thyuc thi d6i véi doanh nghiép cu thé nay 1a
05 nam sau khi Hiép dinh c0 hiéu luc).

Nghia vu thuc hign nhiégm vu cong

% Pé 5 rang hon, cac Bén hiéu rang thuat ngit “théa thuan” 1a cach hiéu thay thé cho thuat ngit “quy”
nham cho phép cach dién dich linh hoat hon vé thoa thuan phap 1y trong dau tu tai san.
71
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Diéu 17.1 Chuong DNNN trong CPTPP quy dinh rang “nhiém vy thic
hién dich vu cdng” nghia la mot nhiém vu caa chinh pha giao cho mét doanh
nghiép thudc sé hiru nha nuéce cung cip mot dich vu tryuc tiép hoic gian tiép toi
cong chang trén 1anh thd qudc gia d6™°. Bén canh do, Viét Nam c6 loai trir cu
thé di vai san pham va dich vu cdng ich tai Phu luc danh riéng. Khéi niém dich
vu cong trong CPTPP dugc hiéu theo nghia rong va tly thudéc vao quy dinh

phap luat va chinh sach cia méi nuéc.

Trong cac van ban quy pham phap luat cta Viét Nam chua c6 khai niém
cu thé vé “dich vu cong”, tuy vay Khoan 1 Diéu 3 Nghi dinh 130/2013/ND-CP
ngay 16/10/2016 cua Thu tuéng Chinh phua vé san xuét va cung ang san pham,
dich vu cong ich c6 quy dinh vé cac tiéu chi xac dinh san pham, dich vu cong

ich nhu sau:

“1. San pham, dich vu céng ich dwoc xdc dinh la san pham, dich vu khi

dong thoi dap vimg cdc tiéu chi sau day:

a) La san pham, dich vu thiét yéu doi voi doi song kinh teé - xa hoi cua dat
nuwoc, cong dong dan cuw cua mot khu vue lanh thé ma Nha nuwoc can bao dam vi

loi ich chung hodc bdo dam quoc phong, an ninh;

b) Viéc sdn xudt va cung ing san pham, dich vu ndy theo co ché thi

trieong kho cé kha nang b ddp chi phi;

¢) Puge co quan, té chite c6 tham quyén dat hang, giao ké hoach, té

chire ddu thau theo gia hodc phi do Nha nwée quy dinh.”

Nhu vdy, quy dinh cia phap luat Viét Nam quy dinh chung vé ca hang
hoa va dich vy cong ich, trong khi d6 CPTPP chi quy dinh vé dich vu cong ich.
Tuy nhién, Viét Nam di bao luu viéc doanh nghiép nha nuéc cung cap hang

hoa cong ich tai Phu luc IV. Do vay, quy dinh cua phap luat Viét Nam dap tng

" Pé 5 rang hon, mét dich vu cung cap cho cdng ching bao gom:
(@) phan phéi hang héa; va
(b) cung céap cac dich vu co s ha tang chung.
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yéu cau cua CPTPP (Xem thém phan tich vé vin dé hang hda va dich vu cong

ich & Phan 2 cua B&o céo nay).
Hoat dong thuwong mai

Piéu 17.1 Chuong DNNN trong CPTPP dinh nghia “hoat dong thuong
mai” nghia 1a cac hoat dong cia mot doanh nghiép duoc tién hanh véi dinh
huéng tao ra lgi nhuan™ nham san xuat hang hda hodc cung cip dich vu bén
cho ngudi tiéu dung trén thi truong lién quan vai san lugng va tai mac gia do
doanh nghiép quyét dinh*.

Trong quy dinh phap luat Viét Nam, tai Khoan 1 Piéu 3 Luat Thuong
mai nam 2005 quy dinh ré“mg “Hoat dong thuong mai” la hoat dong nham muc
dich sinh lpi, bao gém mua ban hang hda, cung w#ng dich vu, dau tu, xic tién
thwong mai va cac hoat déng nham muc dich sinh loi khac”.

Nhu vay, dinh nghia vé hoat dong thuong mai trong CPTPP quy dinh vé
mot mic do doc 1ap nhat dinh trong quy trinh ra quyét dinh caa doanh nghiép
d6i Vi cac co quan quan 1y nha nude. Quy dinh nay 1a phu hop (hep hon) dinh
nghia vé hoat dong thwong mai trong quy dinh phép luat Viét Nam.

Thi trwong

Pidu 17.1 Chuong DNNN trong CPTPP quy dinh “thi truong” nghia la
thi truong dia 1y va thuong mai d6i véi mot san pham hoac dich vu.

Theo quy dinh caa Luat Canh tranh 2018, tai Khoan 1 Biéu 9, thi truong
duoc dinh nghia nhu sau:

“Thi truong lién quan dugc xéac dinh trén co s thi trudong san phém lién

quan va thi truong dia ly lién quan.

I Pé 5 rang hon, cac hoat dong cua doanh nghiép duoc thuc hién trén co so phi loi nhuan hoic trén
co s& bu dap chi phi khong duoc coi 1a cac hoat dong véi dinh huéng tao ra lgi nhuan.
2 pé rd rang hon, cac bién phap ap dung chung trén thi truong lién quan khong duoc hiéu 1a sy 4n
dinh cua mot Bén trong cac quyét dinh vé gi ca, san xuat hogc cung &g caa mot doanh nghiép.
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Thi truong san pham lién quan 13 thi truong ctia nhirg hang héa, dich vu

6 thé thay thé cho nhau vé dic tinh, muc dich st dung va gia ca.

Thi trudng dia 1y lién quan 1a khu vyuc dia 1y cu thé trong d6 c6 nhiing
hang hoéa, dich vu dugc cung cép 6 thé thay thé cho nhau véi cac diéu kién

canh tranh tuong tu va c6 su khac biét dang ké véi cac khu vuc dia Iy 1an can.”

Mic du muc dich quy dinh vé thi truong c6 su khac nhau nhung cam két

ctia CPTPP vé thij truong vé co ban phi hop véi phép luat Viét Nam.
Tinh todn thwong mai

Piéu 17.1 Chuong DNNN trong CPTPP quy dinh rang “tinh toan thuong
mai” nghia 1a gia ca, chat luong, kha ning sin c6, kha ning tiép thi, van
chuyén, va cac diéu khoan va diéu kién khac trong mua hoac ban; hoic cac yéu
t6 khac thuong duoc xem xét dén trong cac quyét dinh thuong mai cia mot
doanh nghiép thudc s¢ hiru tu nhan trong hoat dong kinh doanh hoac nganh lién

quan.

Trén thuc té, phap luat Viét Nam chua c6 quy dinh cu thé vé khai niém
nay. Tir nam 2007 dén nay, Viét Nam ap dung dinh nghia “tinh todn thuwong
mgi” trong Hiép dinh Tro cap trong WTO. Trong phap luat Viet Nam (Luat so
69/2014/QH13 v& Quan ly va stir dung vén nha nude dau tu vao san xuét, kinh
doanh tai doanh nghiép va Nghi dinh s6 91/2015/ND-CP ngay 13/10/2015 cua
Thu tuéng Chinh phit vé dau tu von nha nuéce vao doanh nghiép va quan ly, st
dung vén, tai san tai doanh nghiép) quy dinh nguyén tic quan Iy vén nha nuéc
dau tu vao doanh nghiép la cac doanh nghiép phai “bao toan va phat trién vén”
tc 1a gian tiép quy dinh nguyén tic tinh toan thuong mai. Ngoai ra, mot sé quy
dinh trong linh vuc ngan hang, theo d6 Ngan hang nha nuéc c6 quyét dinh vé
i suat, han mac tin dung,... trong mot sé truong hop. Tuy nhién, cac quy dinh
nay 1a ap dung chung, khdng yéu cau doanh nghiép hoic té chic tin dung phai
giao dich hoic khdng giao dich véi di tac cu thé ndo, ma tly thudc vao quyét
dinh kinh doanh ctia doanh nghiép.
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Hé tro phi thuong mai

Piéu 17.1 Chuong DNNN trong CPTPP quy dinh hd tro phi thuong mai*®
nghia 13 hd tro cho mét doanh nghiép thuoc so hitu nha nuéc do s hitu hoic
kiém soat ciia nha nudc tai doanh nghiép do, trong do:

(a) "hd tro" nghia la:

(i) cac khoan chuyén quy truc tiép hoic cac khoan chuyén quy hoic ng

tiém nang truc tiép, nhu:
(A) cac khoan tai trg hoac x0a no;

(B) cac khoan cho vay, bao I&nh vay hoic cac hinh thic cung cap tai
chinh khac véi cac diéu khoan thuan loi hon ma doanh nghiép d6 co thé nhan

duoc trong diéu kién thuong mai; hoic

(C) cap vén cha sé hitu khdng pht hop vai théng 16 dau tu thong thuong,

bao gdm cap vén rui ro, ciia cac nha dau tu tu nhan; hodc

(i) cac hang hoa hoic dich vy khdng phai 1a co s ha tang chung vai cac
diéu khoan thuan logi hon ma doanh nghiép d6 c6 thé nhan duoc trong diéu kién
thuong mai;

(b) “do s& hitu hoic kiém soéat cua nha nudc tai doanh nghiép thudc so
hitu nha nuéc d6”, nghia 1a'* Bén d6 hoic bit ky doanh nghiép nha nudc hosc

doanh nghiép thuoc s¢ hiru nha nudc cua Bén do:

3 Pé 15 rang hon, hd tro phi throng mai khong bao gom: (a) giao dich ndi bo trong ciing mot tap
doan c6 cac doanh nghiép thudc s¢ hiru nha nudc (vi du nhu gitra cong ty me va cac cong ty con cua
tap doan, hoac gitra cac cong ty con cua tap doan vai nhau) ma tap quan kinh doanh thong thuong yéu
cau bao cao tai chinh cua tap doan loai trir céc giao dich giira cAc thanh vién cua tap doan, (b) cac
giao dich khac gitra cac doanh nghiép thuoc sé hiru nha nudc phu hop véi théng 1€ cta cac doanh
nghiép tu nhan trong cac giao dich doc lap, hodc (c) cac khoan chuyén quy caa mot Bén, dugc thu tir
nguoi dong gop cho chuong trinh lwong huu, nghi huu, an sinh xa hoi, thuong tat, tr vong hoac cac
loi ich cua ngudi lao dong, hoic bat ky su két hop nao cua cac chwong trinh d6 ddi véi quy huu tri
doc lap dau tu thay mit ngudi dong gop hodc ddi twong thy huong.

75

L T L Y e R e L Al e R R ARV v v v v e vV v Y O A vy

R R R NI N N N N N N N R N N N N N N N N A R R N A AP N N A NN N N N N N A AP P A N N N N R N N NN P N N N N

»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»



/////////////////////////////////////////////////////////////////////////////////////////////////////////

(i) han ché rd rang su tiép can hd tro chi danh cho bat ky doanh nghiép
thudc s¢ hiru nha nuéc nao cua Bén do;

(ii)cung cip hd trg chu yéu dugc doanh nghiép thudc so hiru nha nudc
cua Bén do str dung;

(iii) cung cap khoan hd tro 16n mot cachbat can xang cho doanh nghiép
thudc sé hiru nha nuéc cua Bén do; hoac wu dai cho cac doanh nghiép thudc so

hiru nha nude cua Bén d6 bang quyén quyét dinh trong viéc cung cip hd tro;

Luat Quan Iy nog cong sé 29/2009/QH12 ngay 17/6/2009, Nghi dinh sé
15/2011/ND-CP ngay 16/02/2011 cua Thu tuéng Chinh pha quy dinh vé viéc
cap va quan Iy bao 13nh Chinh phu quy dinh rang Chinh pha bao 1&nh vay vén
cho cac doanh nghiép khdng phan biét thanh phan kinh té néu dap ung duogc céc

diéu kién néu tai Diéu 7 cua Nghi dinh nay.

Do d6, cac quy dinh trong CPTPP hoan toan phu hop vaéi phap luat Viét
Nam. Tuy nhién, trong twong lai, khi Chinh phu thyc hién bao 1anh, can chi y
ty 1€ hop ly gitta doanh nghiép nha nudc va doanh nghiép ngoai nha nude duoc

bao lanh.

5.2.Piéu khoan vé Péi xir Khong phan biét va Tinh toan thwong mai

Muc a Khoan 1 Diéu 17.4 Chuong DNNN trong CPTPP quy dinh rang
mdi Bén phai dam bao rang bat ky doanh nghiép thudc sé hitu nha nudc nao
caa minh khi tham gia vao cac hoat dong thuong mai hanh xtr phu hgp véi tinh
toan thuong mai trong mua hoac ban hang hoéa hoac dich vy, trir truong hop
thuc thi cac diéu khoan cua nhiém vu dich vu cong va khong trai véi quy dinh
tai diém (c)(ii).

Phap luat Viét Nam khong c6 quy dinh cu thé vé khai niém nay. Tir 2007
dén nay, Viét Nam &p dung Pinh nghia “tinh toan thwong mai” trong Hiép dinh

“ Pé xac dinh hd trg duoc cung cap “do sé hiru hoic kiém soét cua chinh phu tai doanh nghiép do”,
can phai xem xét mirc d6 da dang cua cac hoat dong kinh té trén 14nh thé Bén do, ciing nhu khoang
thoi gian thuc hién chuong trinh hd trg phi thwong mai.
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Tro cdp trong WTO. Trong phap luat Viét Nam (Luat sé 69/2014/QH13 vé
Quan ly va st dung von nha nudc dau tu vao san xuat, kinh doanh tai doanh
nghiép va Nghi dinh sé 91/2015/ND-CP ngay 13/10/2015 cua Tha tueéng Chinh
phu vé dau tu vén nha nudc vao doanh nghiép va quan ly, st dung von, tai san
tai doanh nghiép) quy dinh nguyén tac quan Iy vén nha nuéc dau tu vao doanh
nghiép 1a cac doanh nghiép phai “bao toan va phét trién vén” tuc 12 gian tiép

quy dinh nguyén tac tinh toan thuong mai.

Muc b Khoin 1 Piéu 17.4 Chwong DNNN trong CPTPP quy dinh rang
cac doanh nghiép thudc so hiru nha nude trong mua, ban hang hoa hoac dich vu

nhu sau:

e trong mua hang héa hoac dich vu:

(i) ddi xtr vai hang hoa hoic dich vu domot doanh nghiép caa mot Bén
khac cung cap khong kém wu dai hon so véi hang héa va dich vu tuong tu do
doanh nghiép cua Bén d6, hoic cua bat ky Bén khac, hoic bat kybén tha ba
cung cap; va

(i) dbdi xir voi hang hoa hoac dich vy do doanh nghiép 1a khoan dau tu
duoc bao ho theo Hiép dinh trén 1anh tho Bén d6 cung cap khong kém wu dai
hon hang héa hoic dich vu twong tu do khoan dau tu duoc bao ho theo Hiép
dinh cta cac nha dau tu ctia Bén do, cua bat ky Bén khac, hoic caa bat ky bén
thir ba trén thi truong lién quan trén 13nh tho Bén d6 cung cap; va

e trong ban hang hoa hoac dich vu:

() dbdi xir vai doanh nghiép ciia mot Bén khac khong kém wu dai hon
doanh nghiép cta Bén dé, doanh nghiép cua bat ky Bén khac, hoic doanh
nghiép cua bén thir ba; va

(i) ddi xu véi doanh nghiép dugc thanh 1ap bai khoan dau tu duoc bao
ho theo Hiép dinh trén 1anh thd Bén d6 khong kém wu ddi hon doanh nghiép l1a

dau tu ciia nha dau tu ctia Bén d6, hodc cua bat ky Bén khac, hoic cua bét ky
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bén thir ba trén thi truong lién quan trén 1anh thd cia Bén d6™.

Khoan 1, Biéu 5 Luat Doanh nghiép 2014 céng nhan nguyén tic khong
phan biét ddi xir gitra cac doanh nghiép thudc céc thanh phan kinh té: “Nha
nuéc cdng nhdn sy ton tai 1au dai va phat trién cua cac logi hinh doanh nghiép
dwoc quy dinh trong Ludt ndy; bdo dam sw binh dang truéc phap ludt cia cac
doanh nghiép khong phan biét hinh thizc s¢ hiu va thanh phan kinh té; thira
nhgn tinh sinh loi hop phap cua hoat dong kinh doanh.”

Do d6, quy dinh nay phu hop véi phép luat cua Viét Nam.

Khoan 2 Piéu 17.4 Chuong DNNN trong CPTPP quy dinh rang mdi Bén
phai dam bao rang mdi doanh nghiép doc quyén chi dinh cia Bén d6 (a) hanh
Xt phu hop véi tinh toan thuong mai trong mua hoac ban hang hoa hoac dich vu
doc quyén trén thi truong lién quan, trir truong hop doanh nghiép doc quyén do
thuc thi cac diéu khoan dugc chi dinh ma khang trai véi cac diém (b), (c) hoic
: (.

Piéu 10 Luat Thuong mai ciing quy dinh nguyén tic binh dang trudc
phap luat cta thuong nhan trong hoat dong thuong mai, theo d6 thuong nhan
thudc moi thanh phan kinh té binh dang trudc phap luat trong hoat dong thuong

mai.

Piéu 7 Luat Doanh nghiép 2014 xac lap quyén cua doanh nghiép (bao
gom doanh nghiép nha nudéc) trong viéc tu do, tu chu kinh doanh (phil hop Véi
diéu khoan vé tinh toan thwong mai). Khi nha nuéc yéu cau doanh nghiép phai
xem xét dén nhitng yéu té khac ngoai tinh toan thuong mai thi thuc hién bang
mot vin ban phép ly cu thé. Diéu nay khdng trai véi nghia vy trong Hiép dinh
CPTPP. Trong mot sb truong hop cu thé (doanh nghiép vira va nho, dau khi,
dién luc, xuat ban, phéat thanh truyén hinh,...) khi c6 su phan biét d6i xir hoic uu

dai hon thi da duoc bao luu phu hop véi cac van ban phap luat hién hanh. Luu y

> Pidu 17.4.1 khong &p dung dbi véi viec mua hoic ban cb phan, ¢ phiéu hoic cac hinh thic gop
von cha so hitu cia mot doanh nghiép nha nudc vao mot doanh nghiép khéc.
78

L T L Y e R e L Al e R R ARV v v v v e vV v Y O A vy

AAAAAAA DAL AL AL LS LD LD LA L8 AL AL LS L AL L L A AL LA L8 S L AL LA L L AL LA L8 LA L AL S S AL L L S AL
»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»



/////////////////////////////////////////////////////////////////////////////////////////////////////////

la nhitng wu dai, phan biét dbi xir trong quan hé thuong mai cua doanh nghiép
nha nudc tir sau khi Hiép dinh c6 hiéu luc vé sau phai &p dung theo pham vi
cam két CPTPP.

Do d6, quy dinh nay phu hop véi phap luat caa Viét Nam.

Muc b, Khoan 2 Diéu 17.4 Chuwong DNNN trong CPTPP quy dinh rang
cac nuéc thanh vién CPTPP phai dam bao ring mdi doanh nghiép doc quyén
chi dinh cua Bén d6 khong sir dung vi tri doc quyén dé truc tiép hoidc gian tiép
tham gia vao cac hanh vi phan canh tranh trén thi truong khong doc quyén trén
lanh tho Bén d6 gy anh huong tiéu cuc dén thuong mai hodc dau tu gitra cac
Bén, bao gdom thdng qua cac giao dich véi cong ty me, cdng ty con, hoic cac
thuc thé khac ma Bén dé hoic doanh nghiép doc quyén chi dinh s¢ hitu.*®

Quy dinh nay phu hop véi quy dinh tai Biéu 28 Luat Canh tranh. Cu thé:

“l. Nha nudc kiém soat doanh nghi¢p hoat dong trong linh vuc doc
quyén nha nudc bang cac bién phap sau day:

a) Quyét dinh gid mua, gid ban hang hoa, dich vu thudc linh vuc doc
quyén nha nudc;

b) Quyét dinh s6 luong, khéi lugng, pham vi thi truong cua hang hoa,
dich vu thudc linh vuc doc quyén nha nudc;

c¢) Pinh hudng, t6 chuc céc thi truong lién quan dén hang hoéa, dich vu
thudc linh vuc doc quyén nha nudc theo quy dinh ctia Luit nay va quy dinh
khac cua phap luat co6 lién quan.

2. Khi doanh nghiép hoat dong trong linh vuc doc quyén nha nude thuc
hién hoat dong kinh doanh khac ngoai linh vuc doc quyén nha nudc thi hoat

dong kinh doanh d6 ctia doanh nghiép khong chiu su diéu chinh quy dinh tai

' Pé 16 rang hon, mot Bén c6 thé tuan thi theo yéu cau cua diém (d) bang viéc thuc thi hoac &p dung
phap luat va cac quy dinh canh tranh qudc gia dwoc 4p dung chung, luat va cac quy dinh diéu tiét kinh
té hoac céac bién phap pht hop khéc.
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khoan 1 Piéu nay nhung van chiu sy diéu chinh cua quy dinh khac cta Lut

2

nay.
5.3. Piéu khoan vé Téa an va Co quan hanh chinh

Khoan 1 Piéu 17.5 Chuong DNNN trong CPTPP quy dinh cic nudc sé
cho phép toa an nuwdc minh c6 thim quyén xét xir ddi v4i hoat dong thwong mai

ctia DNNN thue hién trén 1dnh thd cia minh.

Piéu khoan nay khong mau thuin véi quy dinh cta phap luat Viét Nam:
vé nguyén tac cac doanh nghiép hoat dong thuong mai trén lanh tho Viét Nam
s& chiu su diéu chinh cua phap luat Vi¢t Nam, bt ké hinh thirc va nguén géc s&

~

htru.

Khoan 2 Piéu 17.5 Chuong DNNN trong CPTPP quy dinh: yéu cau cic
co quan do mQt nudc Thanh vién thanh 1ap s€ phai hanh xur v6 tu, khach quan
d6i voi tat ca cac doanh nghiép hoat dong trong pham vi nganh hoic linh vuc

ma co quan do quan 1y.

Hién nay, hé thong cac DNNN cua Viét Nam van dang duoc quan 1y boi
cac co quan quan ly chuyén nganh hodc ty ban nhan dan céc tinh & dia phuong.
Diéu nay vé hinh thire thi khong bi coi 1a vi pham nghia vu ctia Hiép dinh, tuy
nhién, néu khong c6 su tach biét rd rang gifta chirc ning dai dién chu so hitu
nha nudc va chirc niang quan Iy nha nudc thi s& c6 kha nang dan tdi viéc khong
dam bao su vo tu, khach quan trong diéu hanh.

Quy dinh nay ciing hoan toan phu hop véi cac quy dinh tai Piéu 4 (Phan
cong, phan cip thuc hién cac quyén, trach nhiém va nghia vu ctia chu s& hitu
nha nudc) Nghi dinh 99/2012/ND-CP ngay 15/11/2012 cta Tha tuédng Chinh
pha vé viéc phan cong, phan cip thuc hién cic quyén, trach nhiém, nghia vu
ctia chu s& hitu nha nudc ddi voi doanh nghiép nha nudc va vén Nha nude dau

tu vao doanh nghiép. Cu thé nhu sau:
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“]. Chinh phii truec tiép thye hién hodc phdn céng cho Thii twéng Chinh
phi, Bo, co quan ngang Bo, co quan thuéc Chinh phu (sau day goi chung la
Bd); phén cdp cho Uy ban nhdn ddn tinh, thanh phé triec thuéc Trung wong
(sau ddy goi chung la Uy ban nhén ddn cdp tinh); giao cho Héi dong thanh vién
hodac Chu tich cong ty, Nguoi dai dién thuc hién cac quyén, trach nhiém va
nghia vy cua chu so hitu nha nuoc.”

2. Tong cong ty Pau tw va Kinh doanh vén nha nuée la doanh nghiép do
Thii twéng Chinh phii quyét dinh thanh Idp, dwoc Nha mede dau tw von diéu 1é
va qudn 1y von nha nude tai cdc doanh nghiép do cac Bo, Uy ban nhan dén cap
tinh chuyén giao, cé cdc quyén, trach nhiém va nghia vu sau:

a) Quan 1y, sir dung 6 hiéu qud, bdo toan va phat trién von Nha nudc

ddu tw va vén nha nude tai cae doanh nghiép dwoc giao qudn ly;

b) Chi dinh va danh gié hoat dong ciia Nguwoi dai dién; mién nhiém, khen

loi ich kh&c cuia Nguoi dai dién tai cac doanh nghiép duoc giao qudan ly;

¢) Giao nhiém vu cho Ngwoi dai dién quyét dinh nhitng ndi dung quy
dinh tai Khoan 4 Diéu 20 va Khodn 4 Diéu 29 Nghi dinh nay;

d) Bao céo dé B¢ Tai chinh tham dinh, trinh Thi tuéng Chinh phii phé
duyét Dé an tong thé sap xép, doi méi cac doanh nghiép dwoc giao quan y;

d) B&o cao dé B Tai chinh tham dinh, trinh Thi tuéng Chinh phi phé
duyét chién lwoe, ké hoach sdan xudt kinh doanh va ké hoach dau tw phét trién 5
nam.

3. Poi véi cdng ty co phdn, cong ty trach nhiém hitu han hai thanh vién
tré 18n ma Nha nwde nam giiv 100% von diéu 1é do cac t6 chire khdc nhau lam
chii s¢ hitu thY méi t6 chire thuc hién quyén, nghia vu ciia c6 déng, thanh vién

2 thuong, ky ludt Nguwoi dai dién; quyét dinh mirc luong, thuong, phu cap va Cac
gop von twong ng voi phan von gop theo quy dinh cua Ludt Doanh nghiép.”
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Hién nay, theo cac Nghi dinh vé chirc ning, nhiém vu cua cac B9, co
quan ngang Bo van c6 quy dinh vé chtic nang dai dién chu so hyu ddi voi phan
vbén nha nudc tai doanh nghiép nha nudc va doanh nghiép c6 vén nha nudc.
Truong hop Chinh pha hoac cac B quan ly nganh thuc hién chirc ning la co
quan dai dién chu s¢ hitu nha nude ddi véi doanh nghiép nha nudc va doanh

nghiép c6 von nha nudce, can phai luu ¥ nghia vu nay.

Tuy nhién, theo quy dinh cua Luat T4 chic Chinh phu sé 76/2015/QH13

ngay 19/6/2015, cac B9, co quan ngang B s€ khong con churc nang nay.

54. Piéu khoan vé H§ tro phi thwong mai

Khoan 1, Diéu 17.6 Chuong DNNN trong CPTPP quy dinh rang cac thanh vién
CPTPP khéng cung cap hd tro phi thuong mai cho DNNN caa minh (trir dich
Vu cung cap trong nuéc) lon dén mac gay thiét hai dén loi ich cua nuéc thanh
vién khac.

Khoan 2, Piéu 17.6 Chuong DNNN trong CPTPP quy dinh rang céc
DNNN va doc quyén chi dinh cia mot nude thanh vién CPTPP khong cung cap
hd tro phi thuong mai cho DNNN caa minh (trir dich vu cung cap trong nudc)

|6n dén mirc gay thiét hai dén loi ich cua nude thanh vién khac.

Hién tai, nhin chung cac quy dinh phap luat da loai bo cac wu dai cho
doanh nghiép nha nudc, trir treong hop cac doanh nghiép thuc hién cac hoat

dong cong ich dugc huong cac wu dai theo quy dinh caa phap luat.

Tuy nhién, trén thuc tién, cac vu dai (hd tro phi thuong mai) ¢ thé van
duoc duy tri trén thuc té theo cac chuong trinh hoic cac quyét dinh ca biét caa
co quan ¢6 tham quyén. Do dé cac co quan nha nudc ¢d tham quyén can ra soat
lai cac chwong trinh wu dai hd trg dé phd hop vai noi dung cam két (va bao luu
trong Phu luc). Ngoai ra, phap luat Viét Nam c6 quy dinh cho phép Chinh phu
bao 14nh vay von cho doanh nghiép khéng phan biét thanh phan kinh té néu dap

ung dugc cac diéu kién theo quy dinh.
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Do d6, can xem xét chuong trinh hd tro danh riéng cho DNNN nao lén
dén muic ¢d kha ning gy xung dot thuong mai dé xur 1y theo huéng giam dan
va tién téi cham duat hd tro phi thuong mai cho doanh nghiép san xuat va cung
mg hang héa trong nudc va nudc ngoai, cung cap dich vu & nude ngoai co canh
tranh. Vi nhitng dang hd tro do, néu khdng dya trén co sé muc tiéu chinh sach
cdng, phuc vu loi ich caa cong ching thi tiém an nguy co giy sai léch canh

tranh.

5.5. Minh bach héa

Khoan 1 Piéu 17.10 Chuong DNNN trong CPTPP quy dinh ring céc
nuéc thanh vién Hiép dinh CPTPP déu phai cong bd hoac théng bao cho cac
nudc thanh vién khac danh sach cac DNNN thudc dién diéu chinh cua Hiép

dinh hozc khi chi dinh doanh nghiép doc quyén trén mot thi truang nhat dinh.

Phap luat Viét Nam chua co quy dinh rang mot qudc gia phai cong b
thong tin vé cac doanh nghiép nha nudce trén trang dién tir chinh thirc danh sach
doanh nghiép thuoc so hiru nha nudce trong vong 06 thang ké tir khi Hiép dinh
c6 hiéu luc d6i voi Bén do, va phai cap nhat danh sach hang nim. Tuy nhién,
viéc cong khai minh bach cac doanh nghiép thuoc s¢ hiru nha nudce la phu hop

véi chu truong, chinh sach ctiia nha nudc.

V& co ban, viéc cdng b théng tin cua cac doanh nghiép phu hop véi cac

quy dinh vé cong bd thong tin tai cac van ban phap luat sau:

e Piéu 108 (Cong bd thong tin dinh ky) va Biéu 109 (Céng b thdng tin
bat thuong) Luat Doanh nghiép s 68/2014/QH13 ngay 26/22/2014;

e Muc 19, 20 Biéu 1 (Cdng bd thdng tin cta cong ty dai ching) Luat sb
62/2010/QH12 ngay 24/11/2010 sira ddi, bé sung mot sé diéu caa Luat Chang
khoan va céac diéu khoan lién quan dén viéc cong bd thong tin quy dinh trong
Luat Chtng khoan sé 70/2005/QH11 ngay 29/6/2005;

e Chuong V (Quy dinh vé cong khai thong tin tai chinh doanh nghiép

nha nuéc) Nghi dinh sé 87/2015/ND-CP ngay 06/10/2015 cua Thu tuéng Chinh
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phu V& gidm sat dau tu von nha nudc vao doanh nghiép, giam sat tai chinh, danh
gid hiéu qua va cong khai théng tin tai chinh cta doanh nghiép nha nudc va
doanh nghiép c6 vén nha nuéc;

e Nghi dinh sb 81/2015/ND-CP ngay 18/9/2015 cua Thu tuéng Chinh

phu V& cong b thdng tin cua doanh nghiép nha nudc.

Khoan 2 Piéu 17.10 Chuong DNNN trong CPTPP quy dinh ring mdi
Bén phai kip thoi thdng bao cho cac Bén khac hoic cong bo théng tin trén mot
trang dién tir chinh thirc vé viéc chi dinh mot doanh nghiép doc quyén hoic ma
rong pham vi cua doanh nghiép doc quyén dang ton tai va cac diéu khoan cua
viéc chi dinh d6."’

Khoan 3 Diéu 17.10 Chuong DNNN trong CPTPP quy dinh riang khi c6
quan ngai xac dang vé hoat dong cua mét DNNN c6 kha ning giy tac dong dén
thuong mai va dau tu gitta cac nudc thanh vién, mot nudc thanh vién cé thé dé
nghi cung cap cac thong tin co ban vé DNNN d6 (ty 1é s& hitu nha nudc,
tong doanh thu, tong tai san, cac bao céo tai chinh da dugc cong bd, cac mién
trir 4p dung luat) hodc cac thdng tin vé chuong trinh hd tro phi thurong mai cua
Chinh phu.

V& co ban, hau hét cac thong tin duoc yéu cau déu la thdng tin sin co
(ngoai trir diém e Khoan 3 Biéu 17.10 c0 thé khong co day du thong tin dbi voi
mét s6 truong hop nhat dinh). Viét Nam chi c6 nghia vu cung cap thong tin dya
trén timg trudng hop cu thé co can cir xac dinh dé cho rang loi ich cua nudc
CPTPP bi anh huong do hoat dong cia mot DNNN cu thé.

Khoan 4 Piéu 17.10 Chuong DNNN trong CPTPP quy dinh vé nghia vu
khi c6 yéu cau bang van ban caa mot Bén khac, mot Bén phai kip thoi cung cap
bang vin ban cac théng tin vé bat ky chinh sach hozc chuong trinh ma Bén d6

thuc hién hoic duy tri cung cap hd tro phi thuong mai, véi diéu kién riang trong

" Céc khoan 2, 3 va 4 khong ap dung d6i voi Viét Nam lién quan dén cac Thuc thé dugc liét ké tai
muc trong Phu luc IV - Viét Nam 9 thuc hién cac hoat dong khéng phu hop dugc mo ta tai muc do.
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y&u cau cung cip théng tin c6 bao gém giai thich chinh sach hodc chuong trinh
nay anh huong hoic cé thé anh huong nhu thé ndo téi thuong mai va dau tu
gitra cac Bén.

Viéc cung cap thdng tin vé chuong trinh hd trg cu thé twong tu nhu cam
két vé thong bao tro cap trong khudn khd WTO va ciing dua trén co sé ting
truong hop cu thé va co 1y do xac dang. Do d6, Viét Nam ¢ thé thuc thi cam
két.

6. Théch thirc cia viéc thuc thi cac cam két vé canh tranh trong
CPTPP va Luat canh tranh 2018

6.1.  Naing luc t6 chirc thuc hién ciia co quan canh tranh Viét Nam

6.1.1. Hiéntrang

Hién nay, Viét Nam c6 hai co quan thuc thi, bao gdm Cuc Quan ly canh
tranh (Co quan QLCT) truc thuéc Bo Cong Thuong va Hoi dong canh tranh
(HBCT). Mot trong nhirng nhiém vu va chirc nang cua Co quan QLCT 1a thu
ly, t6 chirc diéu tra cac vu viée lién quan dén hanh vi han ché canh tranh dé
HDCT xtr 1y theo quy dinh cua phap luat. Nhu vay, sau khi diéu tra, Co quan
QLCT s& chuyén hd so vu viéc sang HPCT dé tién hanh x ly.

Véi mo hinh hién tai, sau khi két thic diéu tra, Cuc Quan Iy canh tranh
chuyén bao cao diéu tra, két luan diéu tra va toan bo hd so vu viéc canh tranh
lién quan dén hanh vi han ché canh tranh cho Héi dong canh tranh. Sau d6, vu
viéc canh tranh s& duoc xir Iy 1an luot qua bbn cap, bao gom: (1) Héi dong xu
ly vu viéc canh tranh; (2) Hoi dong canh tranh; (3) Toa 4n so tham (Toa &n nhan
dan tinh, thanh phé truc thudc trung wong c6 tham quyén); (4) Toa an phic
tham trong truong hop bén khiéu nai, bén bi diéu tra khong nhat tri véi quyét
dinh giai quyét ciia cac co quan ndy. M6 hinh hai co quan thuc thi véi bn cap

xur 1y da gay kéo dai qua trinh giai quyét vu viéc canh tranh. Dong thoi, do su
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phan tan ngudn luc khién cho viéc giai quyét vu viéc canh tranh chua duoc tap

trung, két qua giai quyét khong dap ung dugc yéu cau.

Véi dia vi phap 1y hién nay chua dam bao vi thé cho Cuc QLCT trong
viéc diéu tra, xtr Iy vu viéc canh tranh, dong thoi gay quan ngai déi véi cong
d6ng doanh nghiép va xa hoi vé tinh doc 1ap, khach quan cia co quan nay do
B Cong Thuong 1a chu quan cua nhiéu doanh nghiép, tap doan 16n caa Nha
nude. Dia vi phap Iy truc thuoc Bé Cong Thuong ciing chwa dam bao vi thé cho
Co quan QLCT trong diéu tra cac hanh vi ciia co quan quan 1y nha nudc. Ngoai
ra, dia vi phap ly hién nay ciing khong dam bao cho Co quan QLCT hoat dong

danh gia va tham van chinh séch canh tranh cho cac B, nganh.

Thet hai, Luat Canh tranh déng vai tro 13 luat cdng bao trim tat ca cac
nganh, linh vuc cua nén kinh té. Do d6 Luat Canh tranh phai 1a “Luat goc” vé
canh tranh dé cac luat chuyén nganh diéu chinh theo thé théng nhat. Ké tir thoi
diém Luat Canh tranh 2004 c6 hiéu luc dén nay, nhiéu van ban quy pham phap
luat ¢ duoc ban hanh méi hodc sira d6i nhu Hién phap 2013, Luat Dau tu
2014, Luat Doanh nghiép 2014, Luat Gia 2012, dac biét la cac luat chuyén
nganh nhu Luat Vién thdng 2009, Luat Céc to chuc tin dung 2010, Luat Bién
luc 2012, Luat Bao hiém 2014... Tuy nhién, chua co su két hop théng nhét gitra
Luat Canh tranh va cac luat chuy@n nganh do mét s van ban quy pham phap
luat chuyén nganh c6 quy dinh diéu chinh vé mét sé hoat dong canh tranh cua
cac doanh nghiép nhu vién théng, bao hiém, tai chinh ngan hang, ... chua duoc
dan chiéu va con c6 mau thuin véi Luat Canh tranh. Cu thé 13, dbi véi cac phap
luat chuy@n nganh néu & trén c6 quy dinh vé cac hanh vi canh tranh khdng lanh
manh, théa thuan han ché canh tranh bi cdm va tham quyén xa Iy nhiing vi
pham (thudc vé cac co quan quan 1y chuyén nganh) ma khong c6 quy dinh vé
trinh ty, tha tuc xa 1y vi pham va ciing khong dan chiéu téi Luat Canh tranh.
Nhu vay, viéc thyuc thi cac quy dinh vé canh tranh trong céc linh vuc chuyén

nganh 13 chua phu hop va déng bo vai phap luét canh tranh.
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6.1.2. Xdc dinh véan dé

Thez nhat, mé hinh gom hai co quan thuc thi, bén cap xtr Iy da gay kéo
dai qua trinh giai quyét vu viéc canh tranh. V&i mé hinh hién tai, sau khi két
thuc diéu tra, Cuc Quan Iy canh tranh chuyén bao céo diéu tra va toan bo ho so
vu Viéc canh tranh lién quan dén hanh vi han ché canh tranh cho Hoi dong canh
tranh. Sau d6, vu viéc canh tranh s& duoc xir 1y lan luot qua bén cip, bao gdom:
(1) Hbi @dng xtr Iy vu viéc canh tranh; (2) Hoi ddng canh tranh; (3) Toa 4an so
tham (Toa an nhan dan tinh, thanh phé truc thuéc Trung wong cd tham quyeén);
(4) Toa an phuc tham trong trudong hop bén khiéu nai, bén bi diéu tra khong
nhat tri voi quyét dinh giai quyét ciia cac co quan nay.

Thez hai, mo hinh hai co quan thuc thi voi sy phan tan nguén luc khién
cho viéc giai quyét vu viéc canh tranh chua dugc tap trung, két qua giai quyét
vu Viéc ludn di sau va khong dap tmg duoc yéu cau cua thi truong.

Vé phia Cuc Qudn ly canh tranh, viéc ciing lic thuc hién chirc nang quan
Iy nha nuéc va td chic thuc thi phap luat trong ca 03 linh vuc, gom (i) canh
tranh; (ii) bao vé quyén loi nguoi tiéu dung; va (iii) phong vé thuong mai da
khién cho ngudn luc bi phan tan. Trong khi dé, vu viéc canh tranh luén c6 tinh
chat phuc tap, do do, viée diéu tra vu viéc canh tranh mang tinh ky thuat, doi
hoi can bo thuc thi phai tap trung va co chuyén mon cao. Su han ché va phan
tan vé nguon luc nhu hién nay ciing 1a mét trong nhitng nguyén nhan quan
trong khién cho qua trinh diéu tra vu viéc han ché canh tranh chua hiéu qua.

Vé phia Hgi dong canh tranh, co ché kiém nhiém trong hoat dong cua céc
thanh vién Hoi dong canh tranh d dan dén su thiéu tap trung trong qué trinh
giai quyét vu viéc canh tranh. Hau hét thanh vién Hoi dong canh tranh déu Ia
cac 1anh dao, can bo dwong nhiém cua céc Bo, nganh khac nhau, dugc bo nhiém
kiém gitt cac chirc danh phap ly tai Hoi dong canh tranh. Do vay, trong qué
trinh cbng tac, cac thanh vién Hoi dong canh tranh budc phai can d6i, dam bao
hiéu qua cong tac ¢ ca co quan dwong nhiém va & ca Hoi déng canh tranh. V6i
tinh chét phtic tap cua vu viéc canh tranh, co ché hoat dong kiém nhiém caa Hoi
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ddng canh tranh 1a chua hop Iy, dan dén thiéu tap trung, thiéu kip thoi trong giai
quyét vu viéc canh tranh.

Pé ¢6 thé dam bao thuc thi dwoe cdc quy dinh cia phap ludt canh tranh
va cam két trong Hiép dinh CPTPP, Luat Canh tranh 2018 d3 quy dinh theo
huéng hop nhat Cuc QLCT va Hoi ddng canh tranh thanh mot co quan duy nhat
thuc hién chic ning diéu tra, xu 1y ddi véi cac hanh vi han ché canh tranh, c6
su doc 1ap thuc su vé mat chuy@n mén. Md hinh nay s& dem lai mot s6 hiéu qua
sau:

M6 hinh mét co quan canh tranh duy nhat sé& tinh gon bo may, rit ngan
cac tha tuc hanh chinh gitta hai co quan, tir d6 ¢6 thé rit ngan qua trinh té tung.
Pong thoi, viéc duoc sém tiép can thong tin vu viéc, cong tac thuong xuyén gan
vé6i linh vuc canh tranh s& gilp cho nhimg nguoi ¢d tham quyén chi dong hon
va thuan loi hon trong viéc xem xét, ra quyét dinh xt Iy ddi véi vu viéc han ché
canh tranh, qua d6 nang cao tinh hiéu qua cua viéc xi ly cac vu viéc canh tranh,
dem lai lgi ich cho x& hoi, nguoi tiéu dung.

M6 hinh mét co quan duy nhét sé& tiét kiém cho ngan sach quoc gia doi
véi hang muc chi phuc vu cdng tac chuyén mon vé canh tranh. M6 hinh nay
cling s& tao diéu kién cho viéc kién toan bé may co quan canh tranh, nang cao
ning lyc thuc thi phap luat canh tranh va tiét kiém duoc thoi gian, nguén luc
cta co quan d6i vai viéc diéu tra va xir Iy vu viéc canh tranh. Dac biét, md hinh
nay phu hop trong béi canh cai cach bo may hanh chinh theo huéng tinh giam
bién ché va giam thiéu cac thu tuc hanh chinh.

6.2.  Van dé 4p dung luat cia doanh nghiép va cac té chirc
Pé phuc vu cho viéc danh gia tic dong chinh sach, Bo Cong Thuong di thuc
hién cong tac khao séat, phong van chuyén gia va nghién cau chuyén mon, cu thé

nhu sau:

Péi v4i hoat dong khao sat: Bo Cong Thuong da thuc hién bang céch guri
bang cau hoi khao sat da duogc thiét ké thong qua dudng buu dién va dua bang
88
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cau hoi Ién trang web. Hoat dong khao sat duogc thuc hién trén pham vi rong
khip c4c tinh, thanh phé ca nuéc nhung tap trung chi yéu tai cac thanh phd
trung tdm cua ba mién Bic-Trung-Nam. Sé doanh nghiép duoc lwa chon 1a
3000 va Hiép hoi 1a 50 hoat dong trong cac linh vuc quan trong cua nén kinh té
véi quy md Ion. Cau hoi trong bang khao sat dugc thiét ké dé tim hiéu vé: (i)
tac dong bat loi cua nhitng chinh sach/van dé bat cap trong Luat Canh tranh
2004; (ii) quan diém vé viéc diéu chinh nhiing chinh sach/van dé bat cap do; va
(iii) nhitng thuan loi va loi ich caa viéc sira doi nhiing bat cap hién tai va nhiing
chi phi phat sinh doi vai doanh nghiép, hiép hoi trong viéc dam bao va duy tri

moi truong canh tranh lanh manh,

Péi véi hoat dong phong van chuyén gia: Bo Cong Thuong da thuc hién
phong van truc tiép voi nhiéu dbi twong gom céc can bo, cong chac 1am viéc
trong cac co quan quan ly nha nudc, vién nghién ctu; cac luat su, giang vién,
cac chuyén gia doc 1ap c6 kién thuc va am hiéu cac van dé kinh té va phép luat,
dic biét 1a linh vuc phép lut canh tranh dé tim hiéu nhiing nhan dinh, danh gia
khach quan vé tac dong tich cuc ciing nhu nhitng chi phi phat sinh khi sira doi
Luat canh tranh (theo 07 van dé) ciling nhu quan diém vé phuong an lua chon

chinh sach.

Pbi voi hoat dong nghién ciru chuyén mén theo chuyén dé, Bo Cong
Thuong da t6 chirc nghién ciru 07 chuyén dé (theo 07 van dé) di su vao céac
quy dinh cu thé thuoc 07 van dé chinh sach (c6 tham khao kinh nghiém quéc
té), dinh hudng stra doi nhitng quy dinh bt cap nay va phan tich tac dong tich

cuc, chi phi phat sinh ddi véi viéc stra d6i, diéu chinh Luat canh tranh 2014,

Nam 2017, Hoi dong canh tranh ciing thuc hién khao sat danh gia nhan
thire vé viéc ap dung Luét Canh tranh, két qua duoc thé hién trong Phu luc cua

Bio cao chuyén dé nay.
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6.3.  Vén dé ap dung luat bén ngoai l1&nh thé

Muc tiéu co ban caa Luat Canh tranh 14 nhim bao vé céc quan hé canh tranh,
mét loai quan hé cong. Thuc thi Luat Canh tranh véi muc tiéu cao nhat 1a bao
vé méi truong canh tranh 1anh manh, cdng bing, 1am dong luc phét trién cho
nén kinh té. Vi muc tiéu ndy, Luat Canh tranh kiém soét cac dang hanh vi
phan canh tranh gém (i) Nhdm hanh vi thoa thuan han ché canh tranh, (ii)
Nhém hanh vi lam dung vi tri thdng linh, doc quyén, va (iii) Nhém hanh vi tap
trung kinh té, c6 tac dong hoic cé kha nang dan toi doc quyen hoa thi truong,
lam ton hai hodc xam hai méi truong canh tranh, (iv) nhém hanh vi canh tranh

khong lanh manh.

Véi xu thé toan cau hda va mé cira thi truong, pham vi hoat dong cia cac
doanh nghiép ngay cang ma rong trén pham vi nhiéu 1anh thd, qudc gia khac

nhau. Khi d6, thyc tién s& phét sinh nhiéu hanh vi phan canh tranh dién ra bén

nudc. Dé dbi pho voi thuc trang nay, nhiéu qudc gia dd mo rong pham vi &p
dung caa Luat Canh tranh trén nguyén tic “tac dong anh huong cia hanh vi” dé
kiém soét cac hanh vi phan canh tranh xuyén bién gi¢i va bao vé thi truong

trong nuoc.

Sau hon mudi ndm thyc thi Luat Canh tranh, trén thi truong da xuat hién
nhiéu hanh vi canh tranh nhu thoa thuan 4n dinh gia, phan chia thi truong tiéu
thu san pham hay cac giao dich mua bén, sap nhap dugc thuc hién & ngoai 1anh
tho Viét Nam nhung da c6 nhitng anh huang nhat dinh tai thi truong Viét Nam.,
Vi du nhu mot s6 nha san xuat, phan phdi va nhap khau hang tiéu ding c6 thé
thoa thuan 4n dinh gia xuyén bién gidi dé tang gia ban tai thi truong noi dia
Viét Nam (théa thudn han ché canh tranh), gay tac dong bat loi téi nguoi tiéu
ding va céc doanh nghiép khdng truc tiép tham gia vao thoa thuan dé; Nhiéu
thuong vu mua bén, sap nhap (tdp trung kinh té) cé gia tri giao dich I6n duoc
thuc hién bén ngoai 1anh thd nhung c6 tac dong toi thi truong Viét Nam nhu

2 ngoai lanh thd quoc gia, nhung co tac dong tédi moi truwong canh tranh trong
: 90
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thuong vu Tap doan Abbott mua lai Coéng ty dugc pham CFR; Tap doan
Boehringer Ingelheim International mua lai Sanofi SA trong linh vuc thubc thi
y; Tap doan Central Group (Thai Lan) mua lai Hé théng siéu thi Big C tai Viét

Nam...

Mac du trén thi truong da xuat hién nhiéu hanh vi nhu trén va cong luan
cho thay can c6 su can thiép va diéu chinh cia co quan canh tranh. Tuy nhién,
phap luat canh tranh Viét Nam hién hanh chwa c6 day du can ct phéap 1y diéu
chinh cac loai hanh vi thuc hién ¢ ngoai 1anh thé. Vi vay, viéc mé rong pham vi
diéu chinh d6i vai nhitng hanh vi canh tranh dién ra bén ngoai 1anh tho Viét
Nam nhung ¢6 tac dong han ché canh tranh toi méi truong kinh doanh cua Viét
Nam 1& can thiét nham bao vé canh tranh trén thi truong Viét Nam. Pham vi
diéu chinh md rong ciing phu hop véi xu huéng phap luat canh tranh caa nhiéu
qudc gia trén thé giéi nhu Hoa Ky, Nhat Ban, EU, Trung Quédc, Ca-na-
da,...Mit khac, vai viéc tham gia cac hiép dinh khu vuc mau dich ty do thé hé
méi (déu co chuong canh tranh voi cac diéu khoan cam két vé canh tranh), dic
biét 1a Hiép dinh CPTPP, Viét Nam ciing c¢6 nghia vu phai phdi hop véi céc
qudc gia khac dé xir ly cac hanh vi canh tranh xuyén bién gi¢i ma trong d6 c6
Viét Nam.

Muc tiéu gidi quyét

Tao hanh lang phép 1y cho Co quan canh tranh c6 thé xem xét va xt ly
dugc moi hanh vi canh tranh du xay ra tai dau ma co6 tac dong hoac cé kha nang

gay tac dong bat loi doi véi thi truong.

Tao nén tang phéap 1y dé co quan canh tranh Viét Nam hop tac va phéi
hop Véi co quan canh tranh cua cac qudc gia khac trong qua trinh diéu tra, xi Iy
cac vu viéc canh tranh, tao diéu kién thuc thi cc cam két vé canh tranh trong
cac Hiép dinh song phuong va da phuong ma Viét Nam da, dang va sé& ky két.

Phuong an chinh s&ch lya chon trong Luat Canh tranh 2018: M& rong
91
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thém pham vi diéu chinh bao gom ca cac hanh vi canh tranh dién ra bén ngoai
Ianh tho Viét Nam nhung co tac dong hoac cd kha nang gay tac dong téi moi
truong canh tranh, kinh doanh caa Viét Nam. Cu thé, quy dinh pham vi diéu
chinh duogc sira d6i theo huéng: “Hanh vi han ché canh tranh, hanh vi canh
tranh khéng lanh manh, tdp trung kinh té duroc thurc hién tai Viét Nam hogc bén
ngoai 1anh thé Viét Nam gdy tdc dong hodc cd khad ndng gdy tdc dong han ché

canh tranh trén th; truvong Viét Nam ”,
Danh gid tac dong

Viéc mo rong pham vi diéu chinh s& dem lai mot sé hiéu ung tich cuc
nhu sau (theo y kién ctia 62% doanh nghiép dugc phong van, 81% chuyén gia
phap Iy va hau hét cac can bo cong tac tai cac co quan quan 1y nha nudc co lién

quan, cac co quan quan 1y chuyén nganh, diéu tiét nganh):

Thet nhdt, c6 co s phéap 1y phi hop dé xem xét va xu ly triét dé, toan dién
moi hanh vi canh tranh du xay ra tai dau c6 tac dong hoac cé kha nang gay tac

dong bat lgi ddi véi thi truong Viét Nam.

Ther hai, viéc xir ly kip thoi cac hanh vi xuyén bién gisi gop phan tao su
6n dinh cho nén kinh té noi dia théng qua viéc 6n dinh cac yéu td thi trudng nhu
yéu té dau vao, yéu td dau ra caa nén kinh té. Diéu nay dic biét quan trong ddi
Vé6i thi truong cac linh vuc thiét yéu, linh vuc chi chdt hoic linh vuc phuc vu

dan sinh cua nén kinh té.

Ther ba, viéc mé rong pham vi diéu chinh gitp cho co quan canh tranh
Viét Nam c6 thé hop tac voi co quan canh tranh caa cac qubc gia khac trong
qua trinh diéu tra, xtr Iy c&c vu viéc canh tranh mét cach hiéu qua (trudc day
méc du da tham gia nhiéu cam két vé canh tranh nhung Luat canh tranh chi diéu
chinh céc hanh vi phan canh tranh trong lanh thé qudc gia nén trén thuc té chua

hop tac duoc Véi co quan canh tranh cac qubc gia khac trong vu viéc cu thé).
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Bén canh mot sb hiéu tng tich cuc nhu trén, viéc mé rong pham vi diéu
chinh ciing s& tao ra mot s kho khan vé nguon luc dé thuc thi nhu sb lugng, chat
lwong ngudn nhan hec va cac van dé tai chinh. Do d6, dé dat dugc hiéu qua va muc
tiéu thuc thi Luat Canh tranh (stra d6i), can nang cao chat lugng va ngudn lec cho
co quan canh tranh. Mat khac, viéc quy dinh pham vi kha rong sé kho dam bao
tinh kha thi caa quy dinh s& anh huéng dén tinh nghiém minh caa phap luat, ciing
nhu s& tao ra quan ngai cua cong dong doanh nghiép vé tinh khé du doan, sy tly
nghi cua co quan thyc thi va tiém an rai ro xung dot phap ly véi hé théng phap luat

cua cac qudc gia khac.

6.4. Tac dong téi hoat dong canh tranh ¢ Viét Nam
Chinh sach canh tranh trong CPTPP d3 tao ra su thay doi dang ké vé chinh sach
canh tranh québc gia va hoat dong canh tranh ciia doanh nghiép.

Khi néi dén canh tranh, ngudi ta thuong nghi dén van dé quyén va nghia

gia cao hay thap thi khéng chi cin ¢ vao ning luc quan tri cua doanh nghiép,
ma con can cir vao chinh sach va phép luat, thé ché caa qudc gia d6. Nang luc
canh tranh québc gia dugc thé hién & chi sé nang luc canh tranh toan cau (GCI)
va tinh toan vé thir hang cia mdi québc gia. Dudi day 1a ¢ ba biéu dd vé ning
luc canh tranh qubc gia (dugc tinh téi thoi diém trudc khi hoan tat dam phéan
Hiép dinh CPTPP)®:

8 vu cta cac doanh nghiép. Tuy nhién, khi xét vé nang luc canh tranh caa quéc
'8 Nguon: http://www.daibieunhandan.vn/default.aspx?tabid=76&Newsld=360241
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Chi s8 Canh tranh toan cau clia mot sé qudc gia
ASEAN trong 10 nam (2006 — 2015)
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Biéu d6 C. Chi sd nang luc canh tranh toan cau cua mot s6 nudc ASEAN (2006 - 2015)

Qua s6 lidu cua cac biéu db trén cho thay niang luc canh tranh cua quéc
gia phu thudc rat nhiéu vao vao thé ché. Co hai truong hop thay doi thé ché
trong hoi nhap, dé 1a thay d6i chu dong, khi quéc gia d¢6 nhan thiy can phai chu
dong cai cach, thay doi thé ché dé nham hoi nhap qudc té (thay doi dé hoi nhap)
va loai thtr hai 1a thay d6i dé nham ddi ph6 véi nhitng gi ma quéc gia d6 di cam
két trong cac Hiép dinh song phuong va da phuong, hinh thirc thay doi nay
duoc goi 1a thay ddi bi dong (hoi nhap budc phai thay doi). Theo danh gia, nén
kinh té Viét Nam hién nay c6 dic diém la canh tranh chua manh va chua thuc
su cong bang®®.

Thet nhat, viéc nha nudc van nam doc quyén va an dinh gia ¢ nhitng yéu
t6 dau vao chinh nhu ning lwong va dat dai dang tao ra tin hiéu thi truong sai
léch vé chi phi co hoi cia ngudn luc. O nhiéu linh vuc cac doanh nghiép nha
nudc van co vai tro thong linh va co thé dé dang gay han ché canh tranh. (Vi du
nhu: truong hop Vinafood 1 va Vinafood 2 & thi truong xuat khau gao,

Petrolimex ¢ thi truong xang dau.v.v...)

9 Ngudn: http://vneconomy.vn/thoi-su/viet-nam-can-mot-chinh-sach-canh-tranh-moi-
20151205100140738.htm
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The hai, mot nguyén nhan vé thé ché khac dan dén nhiing yéu kém cua
nén kinh té dugc bao cao dé cap, 1a mac du c6 quyét tm chinh tri manh mé hon
dé hd trg doanh nghiép tu nhéan, van con nhiéu han ché kinh doanh ¢ Viét Nam.
Cu thé nhu:

(i) Luat Pau tu 2014 khong cho phép cac bd, nganh va dia phuong ap dit
diéu kién kinh doanh bing cac théng tu va quyét dinh hanh chinh sau ngay
1/7/2015 nhung khong bo, nganh hay chinh quyén dia phuong nao c6 hanh
d6ng tuan tha va Chinh pha phai 10i thoi han nay dén 1/7/2016.

(i) Luat Pau tu yéu cau chi quy dinh cac diéu kién kinh doanh vi cac ly
do québc phong va an ninh qudc gia, trat tu x4 hoi va suc khoe cong dong. Tuy
nhién, trong s6 hon 6.000 diéu kién kinh doanh ma B Ké hoach Dau tu théng
ké, nhiéu diéu kién kinh doanh khong dap tng yéu cau nay va tao ra rao can gia
nhap thi treong - nhitng rao can dang bop nghet canh tranh va sang tao trong
nén kinh té.

Thet ba, Tinh trang ¢ nhiéu thi truong thuc thi phép luat yéu ciing dugc
bao cao dé dan danh gia 1a di tao diéu kién cho budn lau, trén thué, hang gia va
gian 1an tré nén lan tran va gay ra tac hai cho san xuat, phuc loi nguoi tiéu dung
va thu ngan sach.

Vi du 1: hanh vi “chuyén gia” 33 cua doanh nghiép c6 vén dau tu nuéc
ngoai (FDI), thuc trang chuyén gia cua doanh nghiép FDI di anh huong dén thu
ngan sach, gay ra hién tugng canh tranh khéng lanh manh... Nhitng hanh vi
chuyén gia chu yéu la cua cac tap doan 16n trén thé gioi da xuat hién o Viét
Nam nhu: Néang cao gia gop von, gia cong nghé dinh gia quéa cao, tao nén &p
luc, anh hudng dén thu ngan sach; Chuyén gia qua mua nguyén liéu, huong
liéu, hién ban dudi gia thanh dang rat pho bién; Chuyén gia théng qua cung cap
dich vu, phi quan ly, chénh léch thué suat giira nha thau va chu dau tu,v.v... Dau
hiéu chuyén gia rat dé nhan thiy nhung chimg minh dugc diéu d6 lai rat kho. O
Viét Nam hién c6 khoang 5-6% s doanh nghiép FDI c6 hién tuong 16 kéo dai,

15 liy ké, chuyén tir cac ndm sau.
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Vi du 2: Hanh vi thoa thuan ngam cua cac doanh nghiép nham thao tiing
gia, viéc thao ting gia xay ra & nhiéu nganh nghé, cac linh vuc, mot sé vi du
nhu: Nghi van doc quyén ngam thao ting gia sira, thanh tra vao cudc®®; Thoa
thuan ngam thao ting gia: phd bién & nhidu nganh®; Ai thau tom “quyén luc
ngam” thau tom gia thudc®... Hanh vi thoa thuan thao ting gi& xay ra & hau hét
cac nganh nghé, linh vuc cua nén kinh té, gay ra sy méo mo di véi chinh sach
canh tranh ciing nhu nén kinh té. Panh gia tim quan trong cua thé ché ddi voi
chinh sach canh tranh, hiép dinh CPTPP da quy dinh bugc cac thanh vién phai
thong qua luat canh tranh hoac duy tri luat canh tranh qudc gia nhu da phan tich
& trén. V&i muc tiéu thuc day hiéu qua kinh té, mang lai méi truong canh tranh
cong bang va lanh manh, bao vé quyén loi cua ngudi tiéu ding. Vi thé sau khi
gia nhap CPTPP, Viét Nam buoc phai hoan thién thé ché, chinh sach canh
tranh, trong d6 bao gdm viéc ban hanh hé théng phap luat canh tranh, thuc thi
canh tranh c6 hiéu qua, x6a bo su wu ai d6i véi cac doanh nghiép doc quyeén,
thng linh thi trudng nha nudc, tao ra sy canh tranh binh dang gitta cac thanh

phan kinh té.v.v...

20 http://fica.vn/tien-va-hang/nghi-van-docquyen-ngam-thao-tung-gia-sua,-thanh-tra-vao-cuoc-
8445.html

2! http://tintuconline.com.vn/kinh-doanh/thoa-thuanngam-thao-tung-gia-pho-bien-o-nhieu-nganh-
p0c1034n465971.vnn

22 http://www.doisongphapluat.com/doi-song/suc-khoe/aithau-tom-quyen-luc-ngam-thao-tung-gia-
thuoc-a79328.html)
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CHUONG III. PE XUAT TANG CUONG HIEU QUA THUC THI LUAT
CANH TRANH VIET NAM TRONG BOI CANH THUC HIEN CAC
CAM KET VE CANH TRANH TRONG CPTPP

Nham ting cuong hiéu qua thuc thi Luat canh tranh 2018, c6 hiéu luc tur
1/7/2019 trong bdi canh thuc hién cac cam két vé canh tranh trong Hiép dinh
CPTPP, c6 hiéu luc tir thang 01/2019 theo nguyén tic vira bao vé dugc co cu
canh tranh hiéu qua cua thi truong vira khong xam pham quyén tu do kinh
doanh, dong thoi phu hop vai thdng 18 quéc té, nhém nghién ctu dé xuat mot sb
cac khuyén nghi cac nhém van dé vé nang luc va co ché thyc thi cia co quan
thuc thi luat canh tranh; nhan thac caa déi tuong thyc thi luat canh tranh va moi
trudng thé ché va phap ly. Cu thé, gdm cac nhém khuyén nghi sau:

/////////////////////////////////////////////////////////////////////////////////////////////

; Khuyén nghi 1: Nang cao vai tré va niing luc ciia co quan canh tranh :

.

- trong thyc thi Luat va chinh sach canh tranh

.....
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Qua thyuc té nghién ctru cac mo hinh co quan canh tranh cac nuéc, nhin chung
co quan canh tranh déu mang tinh “ludng tinh” hay ban chat 1a “hanh chinh ban
tu phap”. Diéu nay c6 nghia 1a co quan canh tranh vira 14 co quan hanh chinh,
chiu trach nhiém thyc thi cac chinh sach, phap luat theo chi dao caa Chinh phu,
vira 1a co quan hoat dong mang tinh tai phan khi c6 quyén ra quyét dinh diéu
tra, xir phat va dua ra cac bién phéap ché tai ddi véi cac bén cé hanh vi vi pham

phap luat.

Chinh vi vay, véi chic nang hanh chinh ban tu phap, dé dam bao tinh
cdng bang trong viéc xu Iy cac vu viée, dam bao cong bang trong té tung canh
tranh, vi muc tiéu bao vé trat tu céng cong, canh tranh lanh manh trén thi
truong, yéu td quan trong nhat d6 1a dam bao tinh doc 1ap cho co quan canh
tranh. Tinh doc lap duoc thé hién & viéc co quan canh tranh khéng chiu chi phéi

hay can thiép béi cac co quan khac (lap phap, hanh phap, tu phap) va st dung
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nhitng quyén han dugc quy dinh theo Luat dé yéu cau sy phdi hop, hd tro cua

cac co quan co lién quan.

Theo nghién ciu cua UNCTAD (2001) vé “Nén tang xay dung co quan
canh tranh hiéu qua”, mot sé bién phép nham dam bao sy can bang giira tinh

doc 1ap va chiic ning ctia co quan canh tranh dugc dé xuat géom:

(i) Trao co quan canh tranh quyén han phap 1y riéng biét, tu quyét vé cac

cdng viéc phat hién, diéu tra, xu ly trong qua trinh thyuc thi phap luat canh tranh;

(ii) Quy dinh tiéu chuan chuyén mon ddi voi cac vi tri duoc bod nhiém

trong t6 chirc co quan canh tranh;

(iii) C6 sy tham gia dai dién vé& hanh phép va lap phép caa Chinh phu

trong qua trinh bo nhiém lanh dao co quan canh tranh;

(iv) Can c6 quy dinh vé viéc bd nhiém ngudi dimg dau va cac thanh vién
1anh dao theo thoi han nhét dinh;

(v) Cung cap day da, 6n dinh nguén tai chinh cho co quan canh tranh; cac
phi do co quan canh tranh thu duoc nén duoc sir dung dé chi tra cho qué trinh
hoat déng ctia co quan canh tranh, tranh treong hop ¢ su can thiép vé chinh tri

théng qua viéc cung cap ngan sach hoat dong.
Vé nguon nhan luc

Kinh nghiém cac nudc cho thdy nguoi ding dau (Cha tich Uy ban Canh tranh,
Chu tich va thanh vién Hoi ddng Canh tranh) dwoc bd nhiém boi nhimg nguoi
dung dau Chinh pha hoac Qudc hoi. Piéu ndy nham dam bao tinh chat quan
trong va tinh doc 1ap cua co quan canh tranh trong qué trinh hoat dong. Tiéu
chuan cua cac can bo co quan canh tranh (bao gom ca cac diéu tra vién canh
tranh) can phai dat duoc trinh d6 chuy@n mén nhat dinh, cd hoc van cao, c6

kinh nghiém va kién thac thugc nhiéu linh vuc khéac nhau.

S6 lwong nhan vién tai mot sé co quan canh tranh cac nudéc trén thé gii:
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Hoa Ky: 1110; Nhat Ban: 779; Pai Loan: 222; Uc: 813; Canada: 435;
Singapore: 90; Thai Lan: 120; Phillipines: 240.

Trén thuc té, cac nguon luc hoat dong cua cac co quan canh tranh ngay
cang ting 1én nhanh chong. DBiéu ndy cang cho thay dugc vai trd quan trong va

Su wu tién cua cic nudc trong Viée tang cudng phat trién co quan canh tranh.

Do vay, hiéu qua thyc thi Luat Canh tranh phu thudc chinh vao vai tro va nang
lyc thuc thi ctia co quan thuc thi, 1a Uy ban Canh tranh Quéc gia, mot co quan
duy nhét thuc thi Luat Canh tranh (quy dinh tai Luat canh tranh 2018). Vai trd
va chire nang cua Uy ban canh tranh can dugc xay dung theo hudng:

Tha nhat, dam bao duoc vai tro doc 1ap trong viéc diéu tra va xt Iy vu viéc canh
tranh

Thir hai, dam bao duoc tinh chu dong trong viéc giam sat thi truong dé
phat hién va khai xudng diéu tra hanh vi c6 dau hiéu vi pham quy dinh caa Luat
Canh tranh

Tha ba, dam bao duoc viéc thuc thi luat canh tranh pht hop véi cac cam két vé
canh tranh trong Hiép dinh CPTPP

Véi vai trd, chie nang da dugce quy dinh day da trong Nghi dinh quy dinh
vé chirc nang, nhiém vu cua Uy ban Canh tranh Quéc gia, viéc phat huy duoc
hét cac vai tro chic nang con phu thudc vao niang luc thuc su va nguon luc noi
tai cua Uy ban canh tranh qudc gia (d6i ngii can bo thyc thi Luat va chinh sach
canh tranh) . Do vay, c6ng viéc can wu tién thuc hién cua Uy ban CTQG Ia tap
trung thyuc hién cac chuong trinh nang cao niang luc cho cén b, cu thé 1a:

(i) Bo6 sung ngudn nhan luc cho co quan canh tranh Viét nam: Thyc tién co
quan canh tranh cac nudc trén thé gioi co doi ngii hung hau, cu thé.....

(ii) Xay dung cac chuong trinh ddo tao co ban va nang cao vé: ky nang diéu tra;

k§ ning danh gia tic dong han ché canh tranh cua vu viéc canh tranh ,.....
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(iii) Hang nam, xay dung chuong trinh giam sat thi trudng dbi véi mot sé linh
vuc caa nén kinh té nham phuc vu cho cong tac tu khoi xudng diéu tra vy viéc
Cua co quan canh tranh
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Khuyén nghi 2: Ting cwong co ché minh bach, cong bang trong thuc -

thi Luat canh tranh
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Minh bach trong hoat dong cta cac co quan nha nudc 1a mot doi hoi hét

.
AT VvV

suc quan trong, trong do, ddi véi co quan canh tranh véi chirc nang va nhiém vu
thyc thi luat, thi viéc minh bach héa cang c6 y nghia dac biét quan trong hon.
Diéu nay xuat phat chinh tir vai tro trong viéc duy tri trat tu canh tranh rd rang,
lanh manh. Thong tin trong thi truong phai dugc thdng suét. Tinh minh bach s&

néng cao thém uy tin cua chinh cac co quan nay.

Phap luat canh tranh cua céc qudc gia nghién ciru ndi trén déu quy dinh
rat chat ché vé nhitng yéu cau phai cong bé cong khai cac hoat dong cua co
quan canh tranh. Ngoai ra, c4c bén lién quan c6 quyén yéu ciu cac co quan
canh tranh cho phép tiép can thong tin lién quan téi vu viéc. Trén thuc té, cac
co quan canh tranh ciing luon dé cao tiéu chi minh bach trong céc hoat
dong cu thé cua minh, tir viéc cong khai céc chinh sach, phap luat ciing nhu céac
quy trinh xa Iy céng viéc... cho dén noi dung céc quyét dinh cu thé trén cac
website ctia minh. Tuy nhién, co quan canh tranh phai cé trdch nhiém bao mat
cac thong tin thu thap duogc trong qué trinh diéu tra lién qua dén bi mat kinh
doanh cua cac doanh nghiép 1a dbi tuong bi diéu tra.

Do vay, Uy ban Canh tranh quéc gia can :

(i) Xay dung cac hudng dan chi tiét (Guidelines) cac quy dinh vé: danh gia tac
dong han ché canh tranh caia vu viéc han ché canh tranh va tap trung kinh té;
(ii) Cap nhat thuong xuyén vé chinh sach canh tranh va cac van ban quy pham

phap luat vé canh tranh;
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(iii) Cong khai, cap nhat trén ban tin caa Uy ban vé cac hoat dong cua Uy ban
lién quan dén viéc xt Iy cac vu viéc canh tranh.

(iv) Xay dung co ché tham van chinh thiic/khong chinh thic véi doanh nghiép
vé Viéc tuan thi cac quy dinh caa phap luat canh tranh

(v) Ho tro cac doanh nghiép thuc hién chuong trinh tudn thu phap luat canh

tranh

Khuyen ngh1 3 Nang cao nhan thll’C veé Luat Canh tranh 2018 va cac

cam két vé canh tranh trong CPTPP
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Can day manh hon nita hoat dong tuyén truyén pho bién phap luat canh
tranh 2018 va cac cam két vé canh tranh trong Hiép dinh CPTPP t&i cong dong
doanh nghiép va cong dong xa hoi.

Mac du Luat Canh tranh da ra doi tir nam 2004 va Viét nam da hoi nhap
vao nén kinh té thé gioi tir naim 2007 (gia nhap T6 chic thuong mai thé gidi
WTO) nhung dén nay, di hon mét thap Ky trdi qua , nhan thic caa cong dong
doanh nghiép, cong dong x& hoi dbi véi Luat canh tranh va cac cam két hoi
nhap noi chung, cac cam két vé canh tranh trong CPTPP van con & muc khiém
tén. Trong khi do, d6i twong 4p dung cua Luat Canh tranh va cac cam két vé
canh tranh trong Hiép dinh CPTPP chinh 1a cac to chuc, ca nhan kinh doanh
(cong ddng doanh nghiép, cong dong xa hoi). Do vay, viéc nang cao nhan thic
cho cac ddi twong ap dung cua Luat Canh tranh va cac cam két vé canh tranh

cta Hiép dinh CPTPP 14 can thiét.
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Khuyén nghi 4: Xay dwng mang lwéi chuyén gia tw van trong linh °

?-5 vuc canh tranh

WA SN
'\/\/\/\/‘
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Luat Canh tranh va cac cam két vé canh tranh trong Hiép dinh CPTPP Ia
linh vuc kha méi va mang tinh k§y thuat, chuyén sau. Vi vay, nhan thic vé Luat
Canh tranh va cam két vé canh tranh trong CPTPP khong chi don thuan 14 hiéu
biét vé Luat va cac cam két cd lién quan ma con phai hiéu dé van dung, &p dung

102
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bao vé quyén loi cua doanh nghiép ciing nhuw dam bao viéc tuan tha phép luat
canh tranh, tranh tinh trang vo tinh vi pham quy dinh cta phap luat canh tranh.
Do vay, can thiét phai xay dung mang ludi chuyén gia tu van dé hd trg doanh
nghiép tuan tha quy dinh ctua phap luat canh tranh trong béi canh thyuc hién céc
cam két vé canh tranh cia Hiép dinh CPTPP.

/////////////////////////////////////////////////////////////////////////////////////////

Khuyén nghi 5: Ting cwong hep tac giira cac co quan canh tranh -
" trong CPTPP
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Téang cuong su hop tac gitta co quan canh tranh Viét Nam va cac co quan
canh tranh cia cac nuéc trong CPTPP (Canada, Chile, Singapore, Uc, New
Dilan, Nhat Ban, Pe ru, Mé hi ¢6, Brunei, Malaysia) dé trao doi thong tin va
phdi hop trong qua trinh diéu tra vu viéc han ché canh tranh va kiém soét tap
trung kinh té xuyén bién gigi (giira cac nudc thanh vién CPTPP).

Véi xu hudng c4c vu viéc han ché canh tranh va tap trung kinh té xuyén bién
gidi ngdy cang gia ting, sy hop tac qudc té giira cac co quan canh tranh noi
chung va hop téc quéc té gitra cac co quan canh tranh thuoc CPTPP 14 rat quan
trong. Hién nay, co rat nhiéu tap doan da qudc gia hoat dong trén Ianh tho Viét
Nam va c6 sc manh thi truong twong ddi 16n nén théng qua hop tac quéc té,
Uy ban canh tranh quéc gia c6 thé chi dong hon trong viéc thu thap thong tin,
giam séat hoat dong canh tranh, tap trung kinh té caa nhém doanh nghiép nay.

Uy ban canh tranh quéc gia can khai thac cac co ché hop tac, hd tro ky thuat
dugc thiét ké trong Chuong Canh tranh caa Hiép dinh CPTPP dé ting cuong
hon nira su hop tac chinh thirc theo chuong trinh, théa thuan cling nhu hop tac
theo ting vu viéc cu thé, qua d6 dam bao va duy tri duoc co ciu canh tranh lanh
manh tai thi truong Viét nam néi riéng, cling nhu tai thi truong 11 nudc thanh
vién CPTPP n6i chung. Uy ban Canh tranh québc gia c6 thé dé xuat Chinh phu
cho phép ky két cac thoa thuan hop tac song phuong véi cac co quan canh tranh
cta cac nudc thanh vién CPTPP dé nang cao hiéu luc, hiéu qua thuc thi phap

luat canh tranh trong giai doan hoi nhap quéc té mai.
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Viéc hop tac vai cac co quan canh tranh cua cac nudc thanh vién CPTPP tap
trung vao hai nhom céng viéc, cling phu hop véi trdch nhiém thuc hién cac cam
két vé& canh tranh trong CPTPP cua Viét Nam, d6 1a: (i) Trao ddi thdng tin vé
hoat dong canh tranh cua cac doanh nghiép da qudc gia, hoat dong tai thi trueong
11 nuéc CPTPP, cap nhat chinh sach va luat, quy dinh vé canh tranh cta cac
qudc gia CPTPP; va (ii) Hop tac va phdi hop trong qué trinh xem xét, danh gia
va xir Iy vu viéc han ché canh tranh/tap trung kinh té cu thé ma doanh nghiép

cac nudc thanh vién CPTPP tham gia va thuc hién.

A Khuyen nghi 6: Xay dung co ché twong tr¢ tw phap giira cac co =
* quan canh tranh cac nwéc trong CPTPP. N

Viéc hop tac gitra cac co quan canh tranh cia cac nudc thanh vién
CPTPP trong qua trinh giai quyét va xir [y mot vy viéc han ché canh tranh/tap
trung kinh té cd tinh chat xuyén bién gidi gitta cac nuwdc thanh vién CPTPP chi
dat duoc hiéu qua va mang tinh kha thi khi tao 1ap duoc nén tang thuc thi phap
ly, d6 1a co ché tuwong tro tu phap gitta Viét Nam véi cac nudc thanh vién
CPTPP.

Thuc tién va théng 1é thuc thi chinh sach va luat canh tranh cua cac nudc trén
thé gidi nodi chung va cac nudc thanh vién CPTPP noi riéng cho thay, déi véi
cac vu viéc han ché canh tranh/tap trung kinh té (M&A) ¢ tinh chat xuyén bién
gidi (duoc thuc hién gira cac doanh nghiép hoat dong trén 1anh thd caa céc
nudc thanh vién CPTPP nhu cac thoa thuan han ché canh tranh gitta cc doanh
nghiép; viéc lam dung vi tri théng linh/doc quyén caa doanh nghiép tai mot
nuéc thanh vién nhung ¢ tac dong han ché canh tranh téi mot/nhiéu thi truong
cac nudc thanh vién khéc; tap trung kinh té (M&A\) giira cac doanh nghiép hoat
d6ng tai mot s6 cac nudc thanh vién CPTPP), viée diéu tra va xir Iy ddi voi cac
vu Viéc han ché canh tranh xuyén bién gidi déu can co can ct, co so phap 1y dé
x4c nhan vai trd va thim quyén cua co quan canh tranh tai mot nudc dua ra
phan quyét, mac phat dbi véi hanh vi vi pham caa mét doanh nghiép hoat dong
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tai mot nude khac cling nhu sy rang bude vé phap Iy budc doanh nghiép d6 phai
thuc hién phan quyét cua co quan canh tranh khong phai tai qudc gia ma doanh
nghiép thuc hién hanh vi phan canh tranh. Cu thé, cin ctr phap 1y d6 1a: Thoa
thuan giira cac co quan canh tranh cip Chinh phu (Thoa thuan) vé viéc phdi hop
giai quyét, xar ly mot vu viéc han ché canh tranh/ tap trung kinh té cy thé va
Hiép dinh tuong tro tu phap gitta cac nudc c6 mot Thoa thuan nhu vay.

Thyc tién thuc thi Luat va Chinh sach canh tranh trong thoi gian qua ¢ Viét
Nam cho thiy viéc giai quyét va xu Iy cac vu viéc han ché canh tranh/tap trung
kinh té cd tinh chat xuy@n bién gidi 1a khong cé tinh kha thi do (i) quy dinh cua
phap luat canh tranh khong quy dinh rd vé hanh vi phan canh tranh c6 tinh chat
Xuyén bién gisi; va (i) khong co co so, can ct phap 1y dé co quan canh tranh
Viét nam hop tac va phoi hop véi co quan canh tranh cac nudc trong viéc xu ly
cac hanh vi phan canh tranh xuyén bién gidi.

Véi viéc mo rong pham vi diéu chinh va d6i tuong &p dung cua Luat Canh
tranh 2018 ciing nhu cac cam két vé canh tranh cua Viét nam trong Hiép dinh
CPTPP d tao cin cur, co so va diéu kién dé co quan canh tranh Viét Nam phéi
hop Véi co quan canh tranh cac nuéc trong CPTPPtrong viéc giai quyét, xu ly
cac vu Viéc han ché canh tranh/tap trung Kinh té xuy@n bién gisi. Bé viéc thuc
thi c6 hiéu qua, Uy ban canh tranh quéc gia can xay dung co ché hd trg, tuong

tro tu phap véi cac nudc thanh vién caa Hiép dinh CPTPP.
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PHU LUC

LUAT CANH TRANH (2017)

2.3%

4
%

3. Anh/Chi vui 1ong danh gia mirc 49 hiéu biét cia minh ddi véi cac dang

hanh vi sau day?

1. Doanh nghiép Anh/Chi c6 biét dén Luat Canh tranh khong?

\\97.7% = Co biét = Chua blét

2. Anh/Chi da biét dén Luat Canh tranh qua kénh théng tin nao

= Qua phwong tién thong
tin dai chung

= Qua cac hoat déng
tuyén truyén, pho bién
phap luat

= Qua cac vu viéc canh tranh

= Dugc chuyén gia phap
ly/luat sw tw van

PHU LUC 1: KET QUA KHAO SAT NHAN THUC VA AP DUNG PHAP

Khéng 2
2 Hiéu
hiéu

Hiéu ro

Thoa thuén han ché canh tranh (thda
1 | thuén an dinh gia; san luong; thong
dong dau thau...)

4.71% 86%

9.3%

Lam dung vi tri théng linh/doc quyén
trén thi truong ((4n dinh gia bat hop

9.3% 79.1%

11.6%
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moi...)

1y; ngan can ddi thi canh tranh

Tap trung kinh t& (mua lai, hop nhét,
sap nhép, lién doanh)

16.3%

69.8%

14%

nghiép khac ...)

Canh tranh khong lanh manh (chi dan
4 | gay nham lan; giém pha doanh

7.0%

72.1%

20.9%

100.00%
90.00%
80.00%
70.00%
60.00%
50.00%
40.00%
30.00%

10.00%
0.00%

79.10%

Thoa thuan han
ché canh tranh
(thda thuan &n
dinh gia; san
lrong; thong
dong dau thau...)

Lam dung vi tri
thdng linh/doc
quyén trén thi
trwong ((&n dinh
gia bat hop ly;
ngan can doi tha
canh tranh méi...)

2

Tép trung kinh té
(mua lai, hop nhat,
sadp nhap, lién
doanh)

Canh tranh khéng
lanh manh (chi dan
gay nham |an; giem
pha doanh nghiép

khac ...)

m Hiéu rd
m Hiéu

m Khéng hiéu

4. Truéc cudc khao sat ndy, Anh/Chj da tirng biét hoiic nghe noéi dén Co
guan canh tranh hay chwa?
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= D3 biét = Chuwa biét

5. Khi xay dwng chinh sach kinh doanh hodc dam phan véi cac ddi tac...
Doanh nghiép ctiia Anh/Chi c6 tham khao Luat Canh tranh hay khdng?

= Thwong xuyén = Thinh thodng = Chwa bao gi¢o

6. Pi bao gio' Anh/Chi nhan thay hanh vi ciia co quan, to chirc hogic doanh
nghiép khac c¢6 tac dong tiéu cuc toi canh tranh trén thi trweong chwa?
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= D3 trng = Chwa bao gio

7. Hanh vi ¢6 tac dong tiéu cuc téi canh tranh ma Anh/Chi da nhan thiy
thugc nhém hanh vi nao dwéi day?

= Hanh vi phan canh tranh clia doanh nghiép/t8 chirc khac
= Hanh vi, van ban cta co quan nha nwéc co tdc déng can tré canh tranh trén thj trvdng

M Ca hai

8. Khi phat hién thay quyén va lgi ich hep phap cia Doanh nghiép bi xam
hai béi hanh vi vi pham Luat Canh tranh, Anh/Chi xir ly thé nao?
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3 PHU LUC 2: TOAN VAN LUAT CANH TRANH 2018
QUOC HOI CONG HOA XA HQI CHU NGHIA VIET NAM
: Poc 1ap - Tw do - Hanh phac
: Luat sb: 23/2018/QH14 3
: LUAT 3
§ CANH TRANH
Can cir Hién phdp nuwéc Cong hoa x& héi chi nghia Viét Nam;
Quac hgi ban hanh Ludt Canh tranh.
Chuong 1
NHUNG QUY DINH CHUNG
§ Diéu 1. Pham vi diéu chinh
: Luat nay quy dinh vé hanh vi han ché canh tranh, tap trung kinh té gay tac dong
: hoic c6 kha nang gay tac dong han ché canh tranh dén thi truong Viét Nam; hanh
: vi canh tranh khong lanh manh; té tung canh tranh; xir Iy vi pham phép luat vé
canh tranh; quan Iy nha nuée vé canh tranh.
: Piéu 2. Péi twong ap dung
1. T6 chirc, c4 nhan kinh doanh (sau day goi chung la doanh nghiép) bao gom
ca doanh nghiép san xuat, cung &ng san pham, dich vu cdng ich, doanh nghiép
; hoat dong trong cac nganh, linh vuc thudc doc quyén nha nudc, don vi Su }E
; nghiép cong lap va doanh nghiép nudc ngoai hoat dong tai Viét Nam. 3
§ 2. Hiép hoi nganh, nghé hoat dong tai Viét Nam.
S 3. Co quan, tO chire, ¢ nhan trong nudc va nudc ngoai o lién quan.
: Pidu 3. Giai thich tir ngir
§ 11
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Trong Luat nay, cac tir ngit dudi day duoc hiéu nhu sau:
1. Hiép héi nganh, nghé bao gém hiép hoi nganh hang va hiép hoi nghé nghiép.
2. Hanh vi han ché canh tranh 1a hanh vi gay tac dong hoic c6 kha nang gay tac
dong han ché canh tranh, bao gom hanh vi théa thuan han ché canh tranh, lam
dung vi tri théng linh thi trudng va lam dung vi tri doc quyén.
3. Tdc dgng han ché canh tranh 1a tac dong loai trir, 1am giam, sai léch hoic can
tro canh tranh trén thi truong.

4. Théa thudn han ché canh tranh 1a hanh vi thoa thuan gitta cac bén dudi moi
hinh thire gay tac dong hoac c6 kha ning gay tac dong han ché canh tranh.
5. Lam dung Vi tri théng linh thi trieong, lam dung vi tri déc quyén 1a hanh vi
cua doanh nghiép c6 vi tri théng linh thi truong, vi tri doc quyén gay tac dong
hodc ¢ kha niang gay tac dong han ché canh tranh.
6. Hanh vi canh tranh khdng lanh mgnh la hanh vi caa doanh nghiép trai véi
nguyén tic thién chi, trung thuc, tip quan thuong mai va cac chuan muc khéc
trong kinh doanh, gay thiét hai hoic c6 thé gay thiét hai dén quyén va loi ich
hop phap cua doanh nghiép khac.
7. Thi trwong lién quan 14 thi truong cua nhitng hang hda, dich vu c6 thé thay
thé cho nhau vé dic tinh, muc dich st dung va gié ca trong khu vuc dia ly cu
thé c6 cac diéu kién canh tranh tuong tu va c6 su khac biét dang ké véi cac khu
vuc dia ly lan can.

8. Té tung canh tranh |a hoat dong diéu tra, xir Iy vu viéc canh tranh va giai
quyét khiéu nai quyét dinh xir Iy vu viéc canh tranh theo trinh tu, thi tuc quy
dinh tai Luat nay.

9. Vi viéc canh tranh 1a vu viéc c6 dau hiéu vi pham phép luat vé canh tranh bi
diéu tra, xur 1y theo quy dinh caia Luat nay, bao gom vu viéc han ché canh tranh,
vu Viéc vi pham quy dinh vé tap trung kinh té va vu viéc canh tranh khéng lanh
manh.

Piéu 4. Ap dung phap luat vé canh tranh

1. Luat nay diéu chinh chung vé cac quan hé canh tranh. Viéc diéu tra, xt Iy vu
viéc canh tranh, mién trir d6i v&i thoa thuan han ché canh tranh bi cim va théng
bao tap trung kinh té phai a4p dung quy dinh cua Luat nay.
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2. Trudng hop luat khic c6 quy dinh vé hanh vi han ché canh tranh, hinh thirc
tap trung kinh t&, hanh vi canh tranh khdng Ianh manh va viéc xt Iy hanh vi
canh tranh khong lanh manh khac vdi quy dinh cta Luat nay thi &p dung quy
dinh cua luat do.

Piéu 5. Quyen va nguyén tic canh tranh trong kinh doanh

1. Doanh nghiép c6 quyén tu do canh tranh theo quy dinh ctia phap luat. Nha
nuéc bao dam quyén canh tranh hop phép trong kinh doanh.

2. Hoat dong canh tranh dugc thyc hién theo nguyén tac trung thuc, cong bang
va lanh manh, khdng xam pham dén loi ich cua Nha nuéc, loi ich cong cong,
quyén va lgi ich hop phép caa doanh nghiép, ctia nguoi tiéu ding.

Piéu 6. Chinh sach ciia Nha nwéc vé canh tranh

1. Tao lap, duy tri méi truong canh tranh lanh manh, céng bang, binh dang,
minh bach.

2. Thac day canh tranh, bao dam quyén tu do canh tranh trong kinh doanh cua
doanh nghiép theo quy dinh cua phap luat.

x& hoi va bao vé quyén loi ngudi tiéu ding.

4. Tao diéu kién dé xa hoi, nguoi tiéu dung tham gia qua trinh giam sat viéc
thuc hién phap luat vé canh tranh.

Piéu 7. Trach nhiém quan Iy nha nwéc vé canh tranh

1. Chinh phi thong nhat quan 1y nha nuéc vé canh tranh.

2. B6 Cong Thuong 13 co quan dau méi gitp Chinh phu thuc hién quan 1y nha
nudce vé canh tranh.

3. Cé4c B0, co quan ngang B0, trong pham vi nhiém vu, quyén han ctiia minh, ¢ trach
nhiém phéi hop véi Bé Cong Thuong thyc hién quan 1y nha nudc vé canh tranh.

4. Uy ban nhan dan cip tinh, trong pham vi nhiém vy, quyén han caa minh, c6
trach nhiém thuc hién quan 1y nha nuéc vé canh tranh.

Picéu 8. Cac hanh vi bi nghiém ciam cé lién quan dén canh tranh

1. Co quan nha nudc thuc hién hanh vi gay can tro canh tranh trén thi truong

. 3. Tang cuong kha nang tiép can thi truong, nang cao hiéu qua kinh té, phdc lgi
. sau day:
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a) Ep budc, yéu cau, khuyén nghi doanh nghiép, co quan, té chirc, c& nhan phai
thue hién hodc khdng thuc hién viéc san xuat, mua, ban hang héa, cung wng, st
dung dich vu cu thé hoic mua, ban hang hda, cung @ng, st dung dich vu véi
doanh nghiép cu thé, trir hang hda, dich vu thudc linh vuc doc quyén nha nudc
hoac trong truong hop khan cip theo quy dinh caa phap luat;

b) Phan biét dbi xt gitta cac doanh nghiép;

¢) Ep budc, yéu cau, khuyén nghi cac hiép hoi nganh, nghé, to chtc xa hoi - nghé
nghiép khac hoac céc doanh nghiép lién két voi nhau nham han ché canh tranh trén
thi truong;

d) Loi dung chuc vu, quyén han dé can thiép trai phap luat vao hoat dong canh
tranh.

2. To chire, c& nhan cung cap thong tin, van dong, kéu goi, ép budc hoic to
chtrc dé doanh nghiép thuc hién hanh vi han ché canh tranh, canh tranh khéng
lanh manh.

THI TRUONG LIEN QUAN VA THI PHAN

Picu 9. Xac dinh thi trwang lién quan
1. Thi truong lién quan duge xac dinh trén co s thi trudng san pham lién quan
va thi truong dia ly lién quan.

Thi trudng san pham lién quan 1a thi truong cta nhitng hang hoa, dich vu
cd thé thay thé cho nhau vé dic tinh, muc dich sir dung va gié ca.

Thi trudng dia ly lién quan 1a khu vue dia Iy cu thé trong d6 c6 nhirng
hang hoa, dich vu duoc cung cap cd thé thay thé cho nhau véi cac diéu kién
canh tranh twong tu va c6 su khac biét dang ké vai cac khu vuc dia ly 1an can.

2. Chinh phu quy dinh chi tiét khoan 1 Diéu nay.

Piéu 10. Xac dinh thi phan va thi phan két hep
1. Can ct vao dic diém, tinh chat cua thi truong lién quan, thi phan caa doanh
nghiép trén thi treong lién quan dugc xac dinh theo mot trong cac phuong phap

sau day:
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a) Ty Ié phan tram giira doanh thu ban ra cua doanh nghiép nay véi tong doanh
thu ban ra cua tat ca cac doanh nghiép trén thi truong lién quan theo thang, quy,
nam;

b) Ty 1¢ phan tram gitra doanh s6 mua vao cua doanh nghiép nay véi téng
doanh s mua vao cua tat ca cac doanh nghiép trén thi treong lién quan theo
thang, quy, nam,;

¢) Ty Ié phan tram giira s6 don vi hang hda, dich vu ban ra cia doanh nghiép
nay véi tong s don vi hang hoa, dich vu bén ra cuaa tat ca cac doanh nghiép trén
thi truong lién quan theo thang, quy, nam;

d) Ty I¢ phan tram gitta s6 don vi hang hoa, dich vy mua vao caa doanh nghiép
nay véi tong s don vi hang hoéa, dich vu mua vao cua tat ca cac doanh nghiép
trén thi truong lién quan theo thang, quy, nam.

2. Thi phan két hop 14 tong thi phan trén thi trudng lién quan cua cac doanh
nghiép tham gia vao hanh vi han ché canh tranh hozc tap trung kinh té.

: 3. Doanh thu dé x4c dinh thi phan quy dinh tai khoan 1 Didu nay dugc xéc dinh
theo chuan muc ké toan Viét Nam.

4. Trong truong hop doanh nghiép hoat dong kinh doanh chua du 01 nam tai
chinh thi doanh thu, doanh sd, s6 don vi hang hoa, dich vu ban ra, mua vao dé

: xéc dinh thi phan quy dinh tai khoan 1 Diéu nay dugc tinh tir thoi diém doanh

: nghiép bit dau hoat dong cho dén thoi didm xac dinh thi phan.

5. Chinh phi quy dinh chi tiét Didu nay.

§ Chuong 111

THOA THUAN HAN CHE CANH TRANH

Piéu 11. Théa thuan han ché canh tranh

1. Théa thuan 4n dinh gi4 hang hda, dich vu mét cach truc tiép hozic gian tiép.

2. Thoa thuan phan chia khach hang, phan chia thi truong tiéu thu, nguén cung
cap hang hda, cung &ng dich vu.

3. Thoa thuan han ché hozc kiém soét sb lugng, khdi lwgng san xuat, mua, ban
hang héa, cung tng dich vu.

4. Thoa thuan dé mot hodc céc bén tham gia thoa thuan thang thau khi tham gia
dau thau trong viéc cung cap hang hoa, cung ung dich vu.
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5. Thoa thuan ngan can, kim ham, khéng cho doanh nghiép khac tham gia thi
truong hodc phat trién kinh doanh.

6. Thoa thuan loai bo khoi thi truong nhitng doanh nghiép khéng phai la cac
bén tham gia thoa thuan.

7. Thoa thuan han ché phat trién ky thuat, cong nghé, han ché dau tu.

8. Thoa thuan ap dat hoac an dinh diéu kién ky két hop ddng mua, ban hang
hoa, cung tng dich vu cho doanh nghiép khac hoac thoéa thuan bugc doanh
nghiép khac chap nhan cac nghia vu khéng lién quan tryuc tiép dén d6i twong
cua hop déng.

9. Thoa thuan khong giao dich véi cac bén khdng tham gia thoa thuan,

10. Théa thuan han ché thi treong tiéu thu san pham, ngudn cung cip hang hoa,
cung ung dich vu cua cac bén khéng tham gia thoa thuan.

11. Thoa thuan khac gy tac dong hoac co kha ning gay tac dong han ché canh
tranh.

piéu 12. Théa thuan han ché canh tranh bi cam

1. Thoa thuan han ché canh tranh gitta cac doanh nghiép trén cling thi truong
lién quan quy dinh tai cac khoan 1, 2 va 3 biéu 11 cua Luat nay.

2. Thoa thuan han ché canh tranh giira cac doanh nghiép quy dinh tai cac khoan
4,5 va 6 Biéu 11 caa Luat nay.

3. Thoa thuan han ché canh tranh giira cac doanh nghiép trén cing thi truong
lién quan quy dinh tai cac khoan 7, 8, 9, 10 va 11 biéu 11 cua Luat nay khi thoa
thuan do gay tac dong hoac cd kha ning giy tac dong han ché canh tranh mot
cach dang ké trén thi truong.

4. Théa thuan han ché canh tranh giira cac doanh nghiép kinh doanh ¢ céc cong
doan khac nhau trong cting mot chudi san xuat, phan phdi, cung tmg d6i voi
mét loai hang hoa, dich vy nhét dinh quy dinh tai cac khoan 1, 2, 3, 7, 8, 9, 10
va 11 biéu 11 cua Luat nay khi thoa thuan d6 gay tac dong hoic c6 kha nang
gay tac dong han ché canh tranh mot cach dang ké trén thi trudng.

Piéu 13. Panh gia tac dong hoic kha ning gy tac déng han ché canh tranh
mdt cach dang ké cia théa thuan han ché canh tranh
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1. Uy ban Canh tranh Qudc gia dénh gia tac dong hoac kha ning gay tac dong
han ché canh tranh mot cach dang ké cua thoa thuan han ché canh tranh cin ctr
vao mot s yéu té sau day:

a) Muc thi phan caa cac doanh nghiép tham gia thoa thuan;
b) Rao can gia nhap, mé rong thi truong;
¢) Han ché nghién ciu, phét trién, d6i méi cong nghé hoic han ché nang luc
cong nghé;
d) Giam kha ning tiép can, nam giit co so ha tang thiét yéu;
d) Tang chi phi, thoi gian cua khach hang trong viéc mua hang héa, dich vu cia
doanh nghiép tham gia théa thuan hozc khi chuyén sang mua hang héa, dich vu
lién quan khéc;
e) Gay can tra canh tranh trén thi trudng thong qua kiém sodt cac yéu to dac th
trong nganh, linh vuc lién quan dén cac doanh nghiép tham gia thoa thuan.
2. Chinh pha quy dinh chi tiét khoan 1 Diéu nay.
Piéu 14. Mién trir d6i véi théa thuan han ché canh tranh bi cam
1. Thoa thuan han ché canh tranh quy dinh tai cac khoan 1,2, 3,7, 8,9, 10va 11
Piéu 11 bj cAm theo quy dinh tai Biéu 12 cua Luét nay dugc mién trir cd thoi han
néu cd loi cho ngudi tiéu ding va dap ing mot trong cac diéu kién sau day:
a) Tac dong thic day tién bo ky thuat, cdng nghé, nang cao chat luong hang
héa, dich vu;
b) Tang cuong stc canh tranh caa doanh nghiép Viét Nam trén thi truong qubc
té;
¢) Thic day viéc ap dung théng nhat tiéu chuan chat lugng, dinh mac ky thuat
cua chung loai san pham;
d) Théng nhat cac diéu kién thuc hién hop dong, giao hang, thanh toan nhung
khong lién quan dén gia va cac yéu td cua gia.
2. Thoa thuan lao dong, thoa thuan hop tac trong cac nganh, linh vuc dac thu
duoc thuc hién theo quy dinh cua luat khac thi thuc hién theo quy dinh cua luat
do.

Piéu 15. Nop ho so dé nghi hwéng mién trir d6i véi théa thuan han
ché canh tranh bi cAm
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1. Doanh nghiép du dinh tham gia thoa thuan han ché canh tranh bi cdm nop hd
so d& nghi huong mién trir tai Uy ban Canh tranh Quéc gia.

2. Ho so dé nghi huang mién trir d6i véi thoa thuan han ché canh tranh bi cam
bao gom:

a) Pon theo miu do Uy ban Canh tranh Qudc gia ban hanh;

b) Du thao noi dung thoa thuén gitra cac bén;

¢) Ban sao Gidy chuang nhan ding ky doanh nghiép hoic vin ban tuong duong
cua tirng doanh nghiép tham gia thoa thuan han ché canh tranh bi cim; ban sao
Diéu 1é cua hiép hoi nganh, nghé @i vai truong hop thoéa thuan han ché canh
tranh bi cdm c6 su tham gia caa hiép hoi nganh, nghé:

d) Béo céo tai chinh cua tirng doanh nghiép tham gia thoa thuan han ché canh
tranh bi cAm trong 02 nam lién tiép lién ké trudc nam ndp hd so dé nghi huong
mién trir hodc béo céo tai chinh tir thoi diém thanh 1ap dén thoi diém nop ho so
dé nghi huong mién trir d6i vai doanh nghiép mai thanh 1ap ¢6 xac nhan cua to
chuc kiém toan theo quy dinh cia phap luat;

nay kém theo chang ctr dé chitng minh;

e) Vin ban iy quyén caa cac bén tham gia thoa thuan han ché canh tranh bi cam

cho bén dai dién (néu ca).

3. Doanh nghiép nop hd so chiu trach nhiém vé tinh trung thuc caa hd so. Tai

liéu trong ho so bang tiéng nudc ngoai thi phai kém theo ban dich tiéng Viét.
Piéu 16. Thu Iy ho so' @& nghi hwéng mién trir d6i véi thoéa thuan han

ché canh tranh bi cAm

1. Uy ban Canh tranh Qudc gia c6 trach nhiém thy ly hd so dé nghi huong mién

trir ddi véi thoa thuan han ché canh tranh bi cam.

2. Trong thoi han 07 ngay 1am viéc ké tir ngay tiép nhan ho so dé nghi huéng

mién trir, Uy ban Canh tranh Quéc gia c6 trach nhiém thdng béo bing vin ban

cho bén nop ho so vé tinh day du, hop Ié cua hd so.

Trudng hop hd so chua day da, hop 18, Uy ban Canh tranh Qudc gia c6 trach

nhiém thdng bao bang van ban cac noi dung cu thé can stra ddi, bo sung dé cac bén

2 d) Bao cao giai trinh cu thé viéc dap ung quy dinh tai khoan 1 biéu 14 cta Luat
: stra doi, bo sung ho so trong thoi han 30 ngay ké tir ngay ra thdng bao.
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Khi két thic thoi han ma bén duoc yéu cau khong stra d6i, bd sung hoic stra
d6i, b6 sung ho so khong day du theo yéu cau thi Uy ban Canh tranh Quéc gia
tra lai hd so dé nghi huéng mién trur.

3. Sau khi nhan dugc thdng bao hd so da day da, hop 18, bén ndp hd so phai nop
§ phi thim dinh hd so theo quy dinh caa phap luat vé phi va 1& phi.
4. Ho so dugc thu ly ké tir thoi diém bén nop hd so hoan thanh nghia vu nop phi
: tham dinh ho so.

Piéu 17. Yéu ciu bé sung thdng tin, tai liéu dé nghi hwéng mién trir déi voi
théa thuan han ché canh tranh bi cam
1. Sau khi thu 1y hd so @& nghi huong mién trir dbi véi thoa thuan han ché canh
tranh bi cAm, Uy ban Canh tranh Quéc gia c6 quyén yéu cau bén nop ho so bd
sung théng tin, tai liéu can thiét khac c6 lién quan dén du dinh thuc hién thoa
thuan han ché canh tranh.

2. Trudng hop bén duoc yéu cau khdng bo sung hoic bo sung khong day du
thong tin, tai liéu theo yéu cau, Uy ban Canh tranh Qudc gia xem xét, quyét
dinh trén co s& thong tin, tai liéu da co.

Piéu 18. Tham van trong qua trinh xem xét hé so' dé nghi hwéng
mién trir d6i véi thoa thuan han ché canh tranh bi cAm

1. Uy ban Canh tranh Quéc gia c6 quyén tham van y kién cta co quan, to
chtic, c& nhan c6 lién quan vé noi dung caa thoa thuan han ché canh tranh bi
cam dang duoc dé nghi huong mién tru.

2. Trong thoi han 15 ngay ké tir ngay nhan dugc yéu cau cua Uy ban
Canh tranh Qudc gia vé viéc tham van y kién, co quan, t6 chirc, c4 nhan duoc
tham van cd trach nhiém tra 15i bang vin ban va cung cap théng tin, tai liéu c6
lien quan vé noi dung dugc tham van.

Piéu 19. Rat hd so dé nghi hwéng mién trir ddi véi théa thuan han
ché canh tranh bi cAm

1. Doanh nghiép c6 quyén rit hd so dé nghi huong mién trir d6i véi thoa thuan
han ché canh tranh bi cAm. Dé nghj rat hd so phai duoc 1ap thanh van ban va
guri dén Uy ban Canh tranh Qudc gia.

2. Phi thdm dinh hd so khong duoc hoan lai cho doanh nghiép rat hd so dé nghi
hudng mién tru.
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Piéu 20. ThAm quyén va thoi han ra quyét dinh vé viéc hwéng mién trir
di véi théa thuan han ché canh tranh bi cAm
1. Uy ban Canh tranh Quéc gia ra quyét dinh chap thuan hozc quyét dinh khong
chap thuan cho cac bén dugce hudng mién trir ddi véi thoa thuan han ché canh
tranh bi cAm theo quy dinh cua Luat nay; truong hop khdng chap thuan cho cac
bén dugc hudng mién trir phai néu rd ly do.
2. Thoi han ra quyét dinh vé viéc huong mién trir 1a 60 ngay ké tir ngay thu ly
hd so.
3. Boi véi vy viéc phuc tap, thoi han ra quyét dinh quy dinh tai khoan 2 Biéu
nay c6 thé dugc Uy ban Canh tranh Quéc gia gia han nhung khong qua 30
ngay. Viéc gia han phai dugc thdng b4o bang van ban cho bén nop hd so cham
nhit 12 03 ngay 1am viéc trude ngdy hét thai han ra quyét dinh.
4. Truong hop Uy ban Canh tranh Quéc gia vi pham quy dinh vé trinh ty, tha
tuc va thoi han ra quyét dinh vé viéc huong mién trir, doanh nghiép c6 quyén
khiéu nai, khoi kién theo quy dinh caa phép luat.

bi cam

1. Quyét dinh huong mién trir dbi véi thoa thuan han ché canh tranh bi cAm phai
c6 cc ndi dung cha yéu sau déy:

a) Tén, dia chi cia cac bén tham gia thoa thuan;

b) No6i dung cta thoa thuan dugc thuc hién;

¢) biéu kién va nghia vu cua c4c bén tham gia thoa thuan;

d) Thoi han huéng mién trir,

2. Quyét dinh huang mién trir d6i vai thoa thuan han ché canh tranh bi cam
phai dugc gui cho cac bén tham gia théa thuan trong thoi han 07 ngay lam viéc
ké tir ngay ra quyét dinh.

3. Thoi han huong mién trir quy dinh tai diém d khoan 1 Biéu nay la khong qué
05 nam ké tir ngay ra quyét dinh.

Trong thoi gian 90 ngay trudc khi thoi han huong mién trir két thic, theo dé
nghi ciia cac bén tham gia thoa thuan, Uy ban Canh tranh Quéc gia xem Xét,
quyét dinh viéc tiép tuc hodc khdng tiép tuc hudng mién trir dbi vai thoa thuan

han ché canh tranh bi cAm. Truong hop tiép tuc duoc hudng mién trir thi thoi

)
b3
)
b3
)
b3
)
b3
)
b
)
b
)
b
)
b
)
b
)
b
)
b
)
b
)
b
)
b
)
b
)
b
)
b
)
b
)
b
N
b
N
b
N
b
N
b
N
b
N
b
N
b
N
b
N
b
N
b
N
b
N
b
N
b
N
b
N
b
N
)
b3
: N 1 r ~ 4 r
N oA A o d oA A} Ao r e d A A
. Diéu 21. Quyét dinh huwdng mien trir doi voi thoa thuan han ché canh tranh
Sy
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
)
b3
; 120
b3
)
b3
)
b3

L T L Y e R e L Al e R R ARV v v v v e vV v Y O A vy

AAAAAAA DAL AL AL LS LD LD LA L8 AL AL LS L AL L L A AL LA L8 S L AL LA L L AL LA L8 LA L AL S S AL L L S AL
»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»



/////////////////////////////////////////////////////////////////////////////////////////////////////////

han hudng mién trir 13 khong qua 05 nam ké tir ngay ra quyét dinh tiép tuc
hudng mién tru.

Piéu 22. Thuc hién théa thuan han ché canh tranh ddi véi cac trudong
hop dwge huéng mién trir
1. C4c bén tham gia thoa thuan han ché canh tranh dap ung diéu kién duogc
huéng mién trir quy dinh tai khoan 1 Biéu 14 caa Luat nay chi duogc thuc hién
thoa thuan han ché canh tranh sau khi c6 quyét dinh huéng mién trir quy dinh
tai Diéu 21 caa Luat nay.
2. Cac bén tham gia thoa thuan han ché canh tranh dugc huang mién trir phai thuc
hién dang quyét dinh huong mién trir quy dinh tai Diéu 21 caa Luat nay.

bicu 23. Bai bo quyét dinh hwéng mién trir doi véi théa thuan han
ché canh tranh bi cam
1. Uy ban Canh tranh Qudc gia quyét dinh bai bé quyét dinh huong mién trir
trong cac trueong hop sau day:

a) biéu kién dugc huong mién trir khdng con;

¢) Doanh nghiép duoc hudng mién trir vi pham cac diéu kién, nghia vu dé duoc
hudng mién trir trong quyét dinh huéng mién tru;

d) Quyét dinh huong mién trir dua trén thong tin, tai liéu khdng chinh xac vé
diéu kién duoc huong mién tri.

2. Truong hop diéu kién duoc huong mién trir khong con, bén duoc hudng
mién trir c6 trach nhiém thong bao cho Uy ban Canh tranh Qudc gia dé ra quyét
dinh bai bo quyét dinh huong mién tri.

3. Quyét dinh bai bo quyét dinh huong mién trir phai duoc gui cho cac bén tham
gia thoa thuan trong thoi han 07 ngay lam viéc ké tir ngay ra quyét dinh.

Chuong IV

LAM DUNG VI TRi THONG LINH THI TRUONG,

LAM DUNG VI TR POC QUYEN

3 b) Phét hién co su gian doi trong viéc d¢ nghi hudng mién tr;
: Dieu 24. Doanh nghi€¢p, nhém doanh nghié€p c¢6 vi tri thong linh thi truong
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1. Doanh nghiép dugc coi 1a ¢d vj tri thdng linh thi truong néu c6 sc manh thi
truong dang ké duoc xac dinh theo quy dinh tai Diéu 26 cua Luat nay hoic co
thi phan tir 30% trg 1én trén thi truong lién quan.

2. Nhém doanh nghiép duoc coi 1a ¢6 vi tri thdng linh thi tredng néu ciing hanh
dong gay tac dong han ché canh tranh va cé sicc manh thi truong déng ké dugc
xéac dinh theo quy dinh tai Diéu 26 cua Luat nay hoic c6 tong thi phan thuoc
Mot trong cac truong hop sau day:

a) Hai doanh nghiép c6 téng thi phan tir 50% tr& 18n trén thi truong lién quan:

b) Ba doanh nghiép cd tong thi phan tir 65% trg 1én trén thi truong lién quan;

¢) Bén doanh nghiép c6 tong thi phan tir 75% tré 18n trén thi truong lién quan;

d) Nam doanh nghiép tro 18n c6 tong thi phan tir 85% tro 18n trén thi truong lién
quan.

3. Nhém doanh nghiép c6 vi tri théng linh thi trudng quy dinh tai khoan 2 Diéu
nay khéng bao gom doanh nghiép c6 thi phan it hon 10% trén thi truong lién
quan.

Doanh nghiép duoc coi 14 ¢6 vi tri doc quyén néu khdng c6 doanh nghiép nao
canh tranh vé& hang héa, dich vu ma doanh nghiép d6 kinh doanh trén thi truong
lién quan.

Piéu 26. Xac dinh sirc manh thi trweong dang ké
1. Strc manh thi truong dang ké caa doanh nghiép, nhém doanh nghiép duoc
xé4c dinh can cir vao mot s yéu t sau day:
a) Tuong quan thi phan gitra cac doanh nghiép trén thi truong lién quan;
b) Stcc manh tai chinh, quy mé cua doanh nghiép;
c) Rao can gia nhap, mé rong thi trudong doi véi doanh nghiép khéc;
d) Kha nang nam gitx, tiép can, kiém soat thi truong phan phéi, tiéu thy hang
hoa, dich vu hoac ngudn cung hang hda, dich vy;
d) Loi thé vé cong nghé, ha tang k¥ thuat;
e) Quyén s hiru, nam gitt, tiép cén co sé ha tang;

3 Diéu 25. Doanh nghiép c6 vi tri doc quyen
: g) Quyen so hiru, quyén st dung doi tugng quyén sé hitu tri tug;
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h) Kha ning chuyén sang ngudn cung hoic cau ddi véi cac hang hda, dich vu
lién quan khéc;

i) Cac yéu td dic thu trong nganh, linh virc ma doanh nghiép dang hoat dong

§ kinh doanh.

2. Chinh phi quy dinh chi tiét khoan 1 Didu nay.

Piéu 27. Hanh vi lam dung vi tri théng linh thi trwong, lam dung vi
tri doc quyen bj cam

1. Doanh nghiép, nhém doanh nghiép c6 vi tri thdng linh thi truong thuc hién
hanh vi sau day:

a) Ban hang hoa, cung tng dich vu dudi gia thanh toan bo dan dén hoac c6 kha
ning dan dén loai bo dbi thu canh tranh;

b) Ap dat gia mua, gia ban hang hoa, dich vu bat hop ly hoic an dinh gia ban lai
t5i thidu gay ra hodc c6 kha nang gay ra thiét hai cho khéch hang:

¢) Han ché san xuat, phan phéi hang hoa, dich vy, giéi han thi truong, can tré
su phat trién ky thuat, cong nghé gay ra hoac c6 kha nang gay ra thiét hai cho
khéach hang;

d) Ap dung diéu kién thuong mai khac nhau trong céc giao dich twong ty dan
dén hoic c6 kha niang dan dén ngan can doanh nghiép khéac tham gia, mé rong
thi trrong hoac loai bo doanh nghiép khac;

d) Ap dat diéu kién cho doanh nghiép khac trong ky két hop dong mua, béan
hang hda, dich vu hoic yéu cau doanh nghiép khac, khach hang chap nhan cac
nghia vu khdng lién quan truc tiép dén d6i twong caa hop ddng dan dén hoic co
kha nang dan dén ngin can doanh nghiép khéac tham gia, mé rong thi truong
hoic loai bo doanh nghiép khéc;

e) Ngan can viéc tham gia hoac mé rong thi trueong caa doanh nghiép khéc;

: g) Hanh vi lam dung Vi tri théng linh thi trudng bi cAm theo quy dinh cua luat

§ khac.

2. Doanh nghiép c6 vi tri doc quyén thuc hién hanh vi sau day:

a) Hanh vi quy dinh tai cac diém b, ¢, d, d va e khoan 1 Didu nay:

: b) Ap dat didu kién bét loi cho khach hang;
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¢) Loi dung vi tri d6c quyén dé don phuong thay ddi hoic hiy bo hop
ddng da giao két ma khong co 1y do chinh déng;

d) Hanh vi lam dung vi tri doc quyén bi cAm theo quy dinh cua luat khéc.
Piéu 28. Kiém soat doanh nghiép hoat ddng trong linh vure ddc quyén
: nha nwéc

1. Nha nuéc kiém soét doanh nghiép hoat dong trong linh vuc doc quyén nha
nudc bang cac bién phap sau déy:

a) Quyét dinh gia mua, gia ban hang hoa, dich vu thudc linh vue doc quyén nha
nudc;

b) Quyét dinh s6 luong, khdi lugng, pham vi thi trudng cua hang héa, dich vy
thudc linh vue doc quyén nha nuéc;

¢) Pinh hudng, t6 chirc céc thi trudng lién quan dén hang hoa, dich vy thuc
linh vue doc quyén nha nude theo quy dinh cia Luat nay va quy dinh khac cua
phap luat co lién quan.

2. Khi doanh nghiép hoat dong trong linh vuc doc quyén nha nudc thyc hién
hoat dong kinh doanh khéc ngoai linh vuc doc quyén nha nudc thi hoat dong
kinh doanh dé cua doanh nghiép khong chiu su diéu chinh quy dinh tai khoan 1
Piéu nay nhung van chiu sy diéu chinh cta quy dinh khac caa Luat nay.
Chwong V

TAP TRUNG KINH TE

Piéu 29. Cac hinh thirc tap trung kinh té

1. Tap trung kinh té bao gdm céac hinh thirc sau day:

a) Sap nhap doanh nghiép;

b) Hop nhat doanh nghiép;

¢) Mua lai doanh nghiép;

d) Lién doanh gitra cac doanh nghiép;

d) Cac hinh thire tap trung kinh té khac theo quy dinh cua phép luat.

2. Sap nhap doanh nghiép 1a viéc mot hoac mét sé doanh nghiép chuyén toan bo
tai san, quyén, nghia vu va lgi ich hop phéap cia minh sang mot doanh nghiép
khac, dong thoi chidm dat hoat déng kinh doanh hoic su tn tai ctia doanh
nghiép bi sap nhap.
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3. Hop nhat doanh nghiép 1a viéc hai hoac nhiéu doanh nghiép chuyén toan bo
tai san, quyén, nghia vu va lgi ich hop phéap cia minh dé hinh thanh mét doanh
nghiép méi, déng thoi cham dut hoat dong kinh doanh hoic sy ton tai cua céc
doanh nghiép bi hop nhét.
4. Mua lai doanh nghiép 1a viéc mot doanh nghiép truc tiép hoic gian tiép mua
toan bo hoic mot phan vén gop, tai san cia doanh nghiép khac du dé kiém soat,
chi phéi doanh nghiép hoic mét nganh, nghé caa doanh nghiép bi mua lai.
5. Lién doanh gitra cac doanh nghiép 1a viéc hai hoac nhiéu doanh nghiép cling
nhau gép mot phan tai san, quyén, nghia vu va loi ich hop phap cia minh dé
hinh thanh mot doanh nghiép mai.

Piéu 30. Tap trung kinh té bi cam
Doanh nghiép thuc hién tap trung kinh té gy tac dong hoac c6 kha niang gay tac
d6ng han ché canh tranh mot cach dang ké trén thi treong Viét Nam.

Picu 31. Panh gia tic dong hoic kha ning gy tac dong han ché canh
tranh mdt cach dang ké cia viéc tap trung kinh té

han ché canh tranh mot cach dang ké caa viéc tap trung kinh té can ctr vao mot
trong cac yéu t hoic két hop giira cac yéu to sau day:

a) Thi phan két hop caa cac doanh nghiép tham gia tap trung kinh té trén thi
treong lién quan;

b) Mirc do tap trung trén thi truong lién quan trudc va sau khi tap trung kinh té;
c) Méi quan hé caa cac doanh nghiép tham gia tap trung kinh té trong chudi san
xuat, phan phéi, cung tmg ddi véi mot loai hang hda, dich vu nhat dinh hoic
nganh, nghé kinh doanh cuia cac doanh nghiép tham gia tap trung kinh té 1a dau
vao cua nhau hoic bé trg cho nhau;

d) Loi thé canh tranh do tap trung kinh t& mang lai trén thi truong lién quan;

d) Kha niang doanh nghiép sau tap trung kinh té ting gia hodc ting ty suat loi
nhuan trén doanh thu mot cach dang ké;

e) Kha ning doanh nghiép sau tap trung kinh té loai bo hoic ngin can doanh
nghiép khac gia nhap hoac mé rong thi truong;

g) Yéu té dic thu trong nganh, linh vuc ma cac doanh nghiép tham gia tap trung

2 1. Uy ban Canh tranh Quoc gia danh gia tac dong hoac kha nang gay tac dong
: Kinh te.
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2. Chinh phua quy dinh chi tiét khoan 1 Diéu nay.

Piéu 32. Panh gia tac dong tich cwe ciia viée tip trung kinh té
1. Uy ban Canh tranh Qudc gia danh gia tac dong tich cuc cua viéc tap trung kinh
té cin clr vao mot trong cac yéu tb hodc két hop gitra cac yéu to sau day:
a) Tac dong tich cuc dén viéc phat trién cua nganh, linh vuc va khoa hoc, cong
nghé theo chién lugc, quy hoach cua Nha nudc;
b) Tac dong tich cuc dén viéc phét trién doanh nghiép nho va vira;
¢) Tang cuong stc canh tranh caa doanh nghiép Viét Nam trén thi truong qudc
té.
2. Chinh pha quy dinh chi tiét khoan 1 Diéu nay.

Piéu 33. Thong bao tap trung kinh té
1. Cac doanh nghiép tham gia tap trung kinh té phai nop ho so thong béo tap
trung kinh té dén Uy ban Canh tranh Quéc gia theo quy dinh tai Diéu 34 cta
Luat nay trudce khi tién hanh tap trung kinh té néu thudc ngudng théng bao tap
trung kinh té.

2. Ngudng thong bao tap trung kinh té duoc xac dinh cin ctt vao mot
trong cac ti€u chi sau day:
a) Tong tai san trén thi truong Viét Nam caa doanh nghiép tham gia tap trung
kinh té;
b) Tong doanh thu trén thi truong Viét Nam caa doanh nghiép tham gia tap
trung kinh té:
¢) Gia tri giao dich cua tap trung kinh té;
d) Thi phan két hop trén thi truong lién quan cua doanh nghiép tham gia tap
trung kinh té.
3. Chinh phii quy dinh chi tiét Biéu nay pht hop véi diéu kién kinh té - xa hoi
trong tuing thoi ky.

Piéu 34. Ho so thong bao tap trung kinh té
1. H so thong bao tap trung kinh té bao gom:
a) Thong béo tap trung kinh té theo miu do Uy ban Canh tranh Quéc gia ban
hanh;
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b) Dy théo ndi dung thoa thuén tap trung kinh té hodc du thao hop déng, bién
ban ghi nhé viéc tap trung kinh té gitta cac doanh nghiép;

¢) Ban sao hop & Gidy chirng nhan diang ky doanh nghiép hoic vin ban twong
duong cua tirng doanh nghiép tham gia tap trung kinh té;

d) B4o céo tai chinh cuaa ting doanh nghiép tham gia tap trung kinh té trong 02
nam lién tiép lién ké trude nam thong bao tap trung kinh té hoic bao céo tai
chinh tir thoi diém thanh Iap dén thoi diém thong bao tap trung kinh té ddi véi
doanh nghiép méi thanh Iap cé xac nhan cua té chuc kiém toan theo quy dinh
cua phéap luat;

d) Danh sach cac cong ty me, cong ty con, cong ty thanh vién, chi nhanh, van
phong dai dién va cac don vi phu thudc khac cua tirng doanh nghiép tham gia
tap trung kinh té (néu co);

e) Danh sach cac loai hang héa, dich vu ma tirng doanh nghiép tham gia tap
trung kinh té dang kinh doanh;

g) Thong tin vé thi phan trong linh vuc du dinh tap trung kinh té cua ting doanh
nghiép tham gia tap trung kinh té trong 02 nam lién tiép lién ké truéc nam thong
bao tap trung kinh té;

h) Phuong an khac phuc kha nang gy tac dong han ché canh tranh cua viéc tap
trung kinh té;

i) Bao cdo danh gia tac dong tich cuc cua viéc tap trung kinh té va cac bién
phap ting cudng tac dong tich cuc cua viéc tap trung kinh té.

2. Doanh nghiép nop ho so thong bao tap trung kinh té chiu trach nhiém vé tinh
trung thuc caa hod so. Tai liéu trong hd so bang tiéng nudc ngoai thi phai kém
theo ban dich tiéng Viét.

Piéu 35. Tiép nhan ho so thong bao tap trung kinh té

1. Uy ban Canh tranh Qudc gia c6 trach nhiém tiép nhan hé so thong bao tap
trung kinh té.

2. Trong thoi han 07 ngay 1am viéc ké tir ngay tiép nhan ho so thong béao tap
trung kinh té, Uy ban Canh tranh Quéc gia c6 trach nhiém théng bao bang van
ban cho bén nop hd so vé tinh day du, hop 1é caa hd so.
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Trudng hop hé so chua day du, hop 18, Uy ban Canh tranh Quéc gia ¢6 trach
nhiém thdng bao bang van ban cac noi dung cu thé can stra ddi, bo sung dé cac bén
stra d6i, bd sung hd so trong thoi han 30 ngay ké tir ngay ra thong bao.

Khi két thic thoi han ma bén duoc yéu cau khong sira dbi, bd sung hd so hoic
stra ddi, bd sung khong day du theo yéu cau thi Uy ban Canh tranh Qudc gia tra
lai ho so théng bao tap trung kinh té.

Pidu 36. Tham dinh so b viéc tap trung kinh té

1. Uy ban Canh tranh Quéc gia c6 trach nhiém tham dinh so bo viéc tap
trung kinh té. Noi dung tham dinh so bd viéc tap trung kinh té bao gom:

a) Thi phan két hop cua cac doanh nghiép tham gia tap trung kinh té trén thi
treong lién quan;

b) Mirc do tap trung trén thi truong lién quan trudc va sau khi tap trung kinh té;
¢) Méi quan hé caa cac doanh nghiép tham gia tap trung kinh té trong chudi san
xuat, phan phéi, cung tmg ddi véi mot loai hang hda, dich vu nhat dinh hoic
nganh, nghé kinh doanh cua céc doanh nghiép tham gia tap trung kinh té 1a dau
vao cua nhau hodc bé trg cho nhau.

2. Trong thai han 30 ngay ké tir ngay tiép nhan hd so thong bao tap trung kinh
té day du, hop 18, Uy ban Canh tranh Quéc gia phai ra thong bao két qua tham
dinh so bo viéc tap trung kinh té vé mot trong cac noi dung sau day:

a) Tap trung kinh té dugc thuc hién:

b) Tap trung kinh t& phai thim dinh chinh thic.

3. Khi két thuc thoi han quy dinh tai khoan 2 Diéu nay ma Uy ban Canh tranh
Quéc gia chua ra thong bao két qua tham dinh so bo thi viéc tap trung kinh té
dugc thyuc hién va Uy ban Canh tranh Qudc gia khong duoc ra théng béo véi
n6i dung quy dinh tai diém b khoan 2 Didu nay.

: 4. Chinh phu quy dinh chi tiét khoan 1 Diéu nay va tiéu chi xac dinh viéc tap
trung kinh té phai tham dinh chinh thirc quy dinh tai diém b khoan 2 Biéu nay.
Piéu 37. Tham dinh chinh thirc viéc tap trung kinh té

§ 1. Uy ban Canh tranh Quéc gia thdm dinh chinh thirc viéc tap trung kinh té
trong thoi han 90 ngay ké tir ngay ra thong bao két qua tham dinh so bd véi noi
g dung quy dinh tai diém b khoan 2 Biéu 36 caa Luat nay.
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Déi véi vu viéc phic tap, Uy ban Canh tranh Quéc gia cd thé gia han thaim
dinh chinh thic nhung khong quéa 60 ngay va thong béo bang van ban cho doanh
nghiép nop hd so thong bao tap trung kinh té.

2. Noi dung tham dinh chinh thtc viéc tap trung kinh té bao gom:

a) Panh gia tac dong hoic kha ning gay tac dong han ché canh tranh mot
cach dang ké cua viéc tap trung kinh té theo quy dinh tai Diéu 31 cua Luat nay
va céc bién phap khic phuc tac dong han ché canh tranh;

b) Panh gia tac dong tich cuc cta viéc tap trung kinh té theo quy dinh tai
Piéu 32 cua Luat ndy va cac bién phép ting cuong tac dong tich cuc cua viéc
tap trung kinh té;

¢) Panh gia tong hop kha ning tac dong han ché canh tranh va kha nang
tac dong tich cyc cua tap trung kinh té dé 1am co s& xem xét, quyét dinh vé viéc
tap trung kinh té.

Piéu 38. B sung thong tin veé tap trung kinh té

1. Trong qué trinh tham dinh chinh thac viéc tap trung kinh té, Uy ban Canh
tranh Quéc gia yéu cau doanh nghiép nop ho so thong bao tap trung kinh té bo
sung thong tin, tai liéu nhung khong qué 02 1an.

2. Doanh nghiép nop ho so thong bao tap trung kinh té co trach nhiém bo sung
théng tin, tai liéu lién quan dén viéc tap trung kinh té va chiu trach nhiém vé
tinh day du, chinh xac caa thong tin, tai liéu bo sung theo yéu cau cua Uy ban
Canh tranh Qudc gia.

3. Truong hop bén dugc yéu cau khdng bd sung hoac bo sung khdng day du
thong tin, tai liéu theo yéu cau, Uy ban Canh tranh Qudc gia xem xét, quyét
dinh trén co s¢ théng tin, tai liéu da co.

4. Thoi gian bd sung thong tin, tai liéu quy dinh tai khoan 2 Diéu nay khong
duoc tinh vao thai han tham dinh tap trung kinh té quy dinh tai khoan 1 Biéu 37
cua Luat nay.

Piéu 39. Tham van trong qué trinh tham dinh tap trung kinh té

1. Trong qué trinh tham dinh tap trung kinh té, Uy ban Canh tranh Qudc gia c6
quyén tham véan co quan quan 1y nganh, linh vuc ma cac doanh nghiép tham gia
tap trung kinh té dang hoat dong.
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Trong thoi han 15 ngay ké tir ngay nhan duoc van ban yéu cau cia Uy ban
Canh tranh Qudc gia vé viéc tham van y kién, co quan dugc tham van c6 trach
nhiém tra loi bang van ban vé noi dung dugc tham van.
2. Trong qua trinh tham dinh tap trung kinh té, Uy ban Canh tranh Qudc gia c6
thé tién hanh tham van y kién cua cac doanh nghiép, t6 chirc va ca nhan khac co
lién quan.

Piéu 40. Trach nhiém cung cap théng tin, tai liéu cia co’ quan, t6
chirc, c& nhan c6 lién quan trong tham dinh tap trung kinh té
1. Co quan, t6 chuc, ca nhan c6 lién quan c6 trach nhiém cung cap day du,
chinh xac va kip thoi cac thong tin, tai liéu theo yéu cau cia Uy ban Canh tranh
Quéc gia trong qua trinh tham dinh tap trung kinh té, trir truong hop phap luat
c6 quy dinh khéc.
2. Uy ban Canh tranh Qudc gia c6 trach nhiém bao mat théng tin, tai liéu duoc
cung cap theo quy dinh cua phéap luat.

Piéu 41. Quyét dinh vé viéc tap trung kinh té

dung tham dinh chinh thic, Uy ban Canh tranh Quéc gia ra quyét dinh vé mot
trong cac noi dung sau day:
a) Tap trung kinh té dugc thyc hién:
b) Tap trung kinh té c6 diéu kién quy dinh tai Diéu 42 cua Luat nay;
¢) Tap trung kinh té thudc trudng hop bi cim.
2. Quyét dinh vé viéc tap trung kinh té quy dinh tai khoan 1 Diéu nay phai duoc
guri dén cac doanh nghiép tham gia tap trung kinh té trong thoi han 05 ngay 1am
viéc ké tir ngay ra quyét dinh.
3. Truong hop Uy ban Canh tranh Quéc gia ra quyét dinh khong dting thoi han,
néu gay thiét hai cho doanh nghiép thi phai boi thuong thiét hai theo quy dinh
cua phéap luat.

Piéu 42. Tap trung kinh té c6 diéu kién
Tap trung kinh té c6 diéu kién 1a tap trung kinh té duoc thuc hién nhung phai

2 1. Sau khi két thac tham dinh chinh thirc viéc tap trung Kinh te, can ctr vao noi
S dap ing mot hodc mot so diéu kién sau day:
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1. Chia, tach, ban lai mot phan vén gdp, tai san caa doanh nghiép tham gia tap
trung kinh té;
2. Kiém soat noi dung lién quan dén gia mua, gia ban hang héa, dich vu hoic
cac diéu kién giao dich khac trong hop déng caa doanh nghiép hinh thanh sau
tap trung kinh té;
3. Bién phép khac nhiam khéc phuc kha ning tac dong han ché canh tranh trén thi
truong;
4. Bién phap khac nham ting cudng tac dong tich cuc cua tap trung kinh té.
Piéu 43. Thuc hién tap trung kinh té
1. Doanh nghiép tap trung kinh té quy dinh tai diém a khoan 2, khoan 3 Diéu 36
va diém a, diém b khoan 1 Diéu 41 cta Luat nay duoc 1am thu tuc tap trung
kinh té theo quy dinh cua phép luat vé doanh nghiép va quy dinh khac caa phap
luat cé lién quan.
2. Doanh nghiép tham gia tap trung kinh té thudc truong hop quy dinh tai diém
b khoan 1 Piéu 41 cta Luat ndy phai thuc hién day du diéu kién tap trung kinh
té theo quyét dinh vé viéc tap trung kinh té ciia Uy ban Canh tranh Qudc gia
tredc va sau khi thuc hién tap trung kinh té.
Piéu 44. Cac hanh vi vi pham quy dinh vé tap trung kinh té
1. Doanh nghiép khong thdng béo tap trung kinh té theo quy dinh ctia Luat nay.
2. Doanh nghiép thuc hién tap trung kinh té khi chua c6 thong bao két qua tham
dinh so bo cua Uy ban Canh tranh Qudc gia quy dinh tai khoan 2 Diéu 36, trir
truong hop quy dinh tai khoan 3 Piéu 36 cua Luat nay.
3. Doanh nghiép thudc truong hop phai tham dinh chinh thac viéc tap trung
kinh té ma thuc hién viéc tap trung kinh té khi Uy ban Canh tranh Quéc gia
chua ra quyét dinh quy dinh tai Diéu 41 cta Luat nay.
4. Doanh nghiép khéng thuc hién hoac thuc hién khong day da diéu kién duoc
thé hién trong quyét dinh vé tap trung kinh té quy dinh tai diém b khoan 1 Diéu
41 cua Luat nay.
5. Doanh nghiép thuc hién tap trung kinh té trong truong hop quy dinh tai diém
¢ khoan 1 Biéu 41 caa Luat nay.
6. Doanh nghiép thuc hién tap trung kinh té bi cAm quy dinh tai Diéu 30 cua
Luat nay.
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Chuong VI
HANH VI CANH TRANH KHONG LANH MANH BI CAM

Piéu 45. Cac hanh vi canh tranh khong lanh manh bi cam
Xam pham théng tin bi mat trong kinh doanh dudi cac hinh thirc sau day:
a) Tiép can, thu thap thong tin bi mat trong kinh doanh bang céch chéng lai cac
bién phap bao mat cta nguoi s¢ hitu thong tin do;
b) Tiét 19, sir dung thong tin bi mat trong kinh doanh ma khong duoc phép cia
chu s¢ hitu thong tin do.
2. Ep budc khach hang, dbi tac kinh doanh cta doanh nghiép khac bang hanh vi
de doa hoac cudng ép dé budc ho khong giao dich hodc ngung giao dich véi
doanh nghi¢p do.

3. Cung cap thong tin khong trung thuc vé doanh nghiép khéc bang cach
truc tiép hodc gian tiép dua thong tin khong trung thuc vé doanh nghiép gay anh

hudng xau dén uy tin, tinh trang tai chinh hodc hoat dong kinh doanh ctia doanh

4. Gay rdi hoat dong kinh doanh cua doanh nghiép khac bang céach truc
tiép hodc gian tiép can trd, 1am gian doan hoat dong kinh doanh hop phap cia
doanh nghiép do.

5. Loi kéo khéach hang bat chinh bang céc hinh thire sau day:

a) Pua thong tin gian dbi hodc gdy nham 13n cho khach hang vé doanh nghiép
hodc hang hoa, dich vy, khuyén mai, diéu kién giao dich lién quan dén hang
hoéa, dich vu ma doanh nghiép cung cip nham thu hut khach hang cta doanh
nghi¢p khac;

b) So sdnh hang hoda, dich vu cua minh véi hang hoa, dich vu cung loai ctia
doanh nghi¢p khac nhung khong chirng minh dugc nd1 dung.

6. Ban hang hda, cung tng dich vu duéi gia thanh toan bo dan dén hoac
c6 kha niang dan dén loai bo doanh nghiép khéc cuing kinh doanh loai hang hoa,
dich vu do.

7. Céc hanh vi canh tranh khéng lanh manh khéc bi cdm theo quy dinh
cua luat khac.
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Chuong VII
UY BAN CANH TRANH QUOC GIA

Pi¢u 46. Uy ban Canh tranh Quéc gia
1. Uy ban Canh tranh Qudc gia 1 co quan thuéc Bo Cong Thuong gdm Chi
tich, cac Phé Chu tich va cac thanh vién.

Co quan diéu tra vu viéc canh tranh va cac don vi chtrc nang khac 1a bo may
gitp viéc cua Uy ban Canh tranh Qudc gia.

2. Uy ban Canh tranh Qudc gia c6 nhiém vu, quyén han sau déy:

a) Tham muu giup B truong Bo Cong Thuong thuc hién chirc nang quan ly
nha nude vé canh tranh;

b) Tién hanh t6 tung canh tranh; kiém soét tap trung kinh té; quyét dinh viéc
mién trir d6i voi thoa thuan han ché canh tranh bi cdm; giai quyét khiéu nai quyét
dinh xur ly vu viéc canh tranh va cac nhiém vu khac theo quy dinh cua Luat nay
va quy dinh cua luat khac cé lién quan.

3. Chinh phua quy dinh chi tiét nhiém vy, quyén han va co cau t6 chuc caa Uy
ban Canh tranh Quéc gia.

Piéu 47. Cha tich Uy ban Canh tranh Quac gia

Chu tich Uy ban Canh tranh Quéc gia 1a ngudi ding dau, chiu trach
nhiém truéc phap luat vé té chuc, hoat dong cua Uy ban Canh tranh Qudc gia.

Piéu 48. Thanh vién Uy ban Canh tranh Qudc gia

1. Thanh vién Uy ban Canh tranh Qudc gia thuc hién nhiém vu tham gia
Hoi dong xur Iy vu viéc han ché canh tranh, Hoi dong giai quyét khiéu nai quyét
dinh xur Iy vu viéc han ché canh tranh theo trinh ty, thu tuc té tung canh tranh
quy dinh tai Luat nay.

2. S6 luong thanh vién Uy ban Canh tranh Qudc gia téi da 1a 15 nguoi,
gom Chi tich Uy ban Canh tranh Qudc gia va cac thanh vién khac. Thanh vién
Uy ban Canh tranh Quéc gia la cong chitic cia B Cong Thuong, cac Bo, nganh
cé lién quan, cac chuyén gia va nha khoa hoc.

3. Thanh vién Uy ban Canh tranh Quéc gia do Thi tudng Chinh phu b
nhiém, mién nhiém theo dé nghi cia Bo truong Bo Cong Thuong.
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4. Nhiém ky cta thanh vién Uy ban Canh tranh Quéc gia 1a 05 nim va c6 thé
duoc bd nhiém lai.
Piéu 49. Tiéu chuin cia thanh vién Uy ban Canh tranh Quéc gia
1. La c6ng dan Viét Nam, c6 pham chét dao dbc tot, liém khiét va trung thuc.
2. C6 bang tét nghiép tir dai hoc tro 18n thudc mot trong cac chuyén nganh luat,
kinh té, tai chinh.
3. C4 téng thoi gian cong tac thuc té it nhat 13 09 nim trong mot hoic mot sb
linh vuc quy dinh tai khoan 2 Diéu nay.
Pi¢u 50. Co quan diéu tra vu viéc canh tranh
1. Co quan diéu tra vu viéc canh tranh thudc Uy ban Canh tranh Quéc gia, c6
chtic ning diéu tra cac hanh vi vi pham quy dinh tai Luat nay.
2. Co quan diéu tra vu viéc canh tranh c6 nhiém vu, quyén han sau day:
a) Thu thap, tiép nhan thdng tin nham phét hién hanh vi c6 ddu hiéu vi pham
phap luat vé canh tranh;
b) T6 chire diéu tra vu viéc canh tranh;
¢) Kién nghi ap dung, thay doi hozc hity bé cc bién phap ngin chin va bao
dam xt Iy vi pham hanh chinh trong diéu tra, xi Iy vu viéc canh tranh;
d) Thuyc hién céc bién phap nghiép vu diéu tra trong qua trinh diéu tra phi hop
véi quy dinh caa phap luat;
&) Nhiém vu khac theo phan cong ctiia Chu tich Uy ban Canh tranh Qudc gia.
Piéu 51. Thi truéng Co quan diéu tra vu viéc canh tranh
1. Thu trudng Co quan diéu tra vu viéc canh tranh do Chi tich Uy ban Canh
tranh Quéc gia bd nhiém, mién nhiém.
2. Thu truong Co quan diéu tra vu viéc canh tranh chiju trach nhiém to chic
hoat dong ciia Co quan diéu tra vy viéc canh tranh dé thyuc hién chic ning,
nhiém vu, quyén han quy dinh tai Diéu 50 cua Luat nay.
Piéu 52. Piéu tra vién vu viéc canh tranh
1. Diéu tra vién vu viéc canh tranh do Chu tich Uy ban Canh tranh Quéc gia
bd nhiém, mién nhiém.
2. Diéu tra vién vu viéc canh tranh thuc hién nhiém vuy diéu tra vu viéc canh
tranh theo phan cong cua Thu trudng Co quan diéu tra vy viéc canh tranh.
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Piéu 53. Tiéu chuin cia diéu tra vién vu viéc canh tranh
1. L& c6ng dan Viét Nam, c6 pham chét dao dic tét, liém khiét, trung thuc.
2. La cdng chic cia Uy ban Canh tranh Qudc gia.
3. C6 bang tét nghiép tir dai hoc tro 18n thudc mot trong cac chuyén nganh luat,
kinh té, tai chinh va cdng nghé thdng tin.
4. CH tdng thoi gian cdng tac thyc té it nhat 13 05 ndm trong mot hoic mot sb
linh vuc quy dinh tai khoan 3 Diéu nay.
5. Puoc dao tao, boi dudng vé chuyén mén, nghiép vu diéu tra.
Chuong VIII
TO TUNG CANH TRANH
Muc 1
QUY BINH CHUNG

Piéu 54. Nguyeén tic t6 tung canh tranh
1. Hoat dong t6 tung canh tranh caa co quan tién hanh té tung canh tranh, nguoi
tién hanh t6 tung canh tranh, nguoi tham gia té tung canh tranh va ciia co quan,
t6 chiic, ca nhan co lién quan phai tuan theo quy dinh tai Luat nay.
2. Co quan tién hanh t6 tung canh tranh, nguoi tién hanh t tung canh tranh,
nguoi tham gia té tung canh tranh, trong pham vi trach nhiém, quyén han va
nghia vu cia minh, phai giit bi mat vé thong tin lién quan toi vu viéc canh tranh,
bi mat kinh doanh cia doanh nghiép theo quy dinh cua phap luat.
3. Ton trong quyén va loi ich hop phéap caa doanh nghiép, to chic va ca nhan
lién quan trong qua trinh t6 tung canh tranh.

Piéu 55. Tiéng ndi va chir viét ding trong to tung canh tranh
Tiéng noi va chir viét dung trong to tung canh tranh 1a tiéng Viét. Ngudi tham
gia t6 tung canh tranh ¢ quyén dung tiéng ndi va chir viét cua dan toc minh,
trong trurong hop nay phai cé nguoi phién dich.

Piéu 56. Chirng cir
1. Chung ctr 1a nhitng gi ¢6 that, duoc dung 1am cin ctr dé xac dinh ¢6 hay khdng
c6 hanh vi vi pham phép luat vé canh tranh, doanh nghiép c6 hanh vi vi pham va
nhitng tinh tiét khac co y nghia trong viéc giai quyét vu viéc canh tranh.

2. Chung ctr dugc thu thap tir cc ngudn sau day:
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a) Tai liéu doc dugc, nghe duoc, nhin dugc, dir liéu dién ti;

b) Vat chung;

c) Loi khai, 101 trinh bay ctia nguoi 1am ching;

d) Loi khai, 10 trinh bay, giai trinh cta bén khiéu nai, bén bi diéu tra hodc to
chtrc, ca nhan lién quan;

d) Két luan giam dinh;

e) Bién ban trong qua trinh diéu tra, xir Iy vu viéc canh tranh;

g) Tai liéu, d6 vat khac hodc ngudn khac theo quy dinh cta phép luét.

3. Viéc xac dinh ching ctr dugc quy dinh nhu sau:

a) Tai liéu doc duge ndi dung dugce coi la chung ctr néu 1a ban chinh hodc ban
sao c6 cong chimg, chimg thuc hop phap hoic do co quan, to chirc, ca nhan co
lién quan hodc c6 tham quyén cung cap, xac nhan;

b) Tai liéu nghe duoc, nhin duge dugce coi 1a chimg ctr néu duogc xuét trinh kém
theo van ban trinh bay ctia nguoi ¢o tai liéu do vé xuét x1r cta tai liéu néu ho tu
thu 4m, thu hinh hodc vin ban xac nhan ciia ngudi di cung cap cho nguoi xuat
trinh vé xuit x{ cua tai liéu d6 hodc van ban vé sy viéc lién quan dén viéc thu
am, thu hinh do;

¢) Thong diép dir liéu dién tir duoc thé hién dudi hinh thic trao d6i dit liéu dién
tu, chung tir dién tir, thu dién tir, dién tin, dién béo, fax va cac hinh thirc tuong
tu khéc theo quy dinh cta phap luat vé giao dich dién tir;

d) Vat ching la chimg ctr phai 1a hi¢n vat géc lién quan dén vu viéc;

d) Lo1 khai, 101 trinh bay cua ngudi lam chimg; 101 khai, 101 trinh bay, gidi trinh
ctia bén khiéu nai, bén bi khiéu nai, bén bi diéu tra hodc cia to chirc, c4 nhan c6
lién quan dugc coi 1a chimg ¢t néu duge ghi bang vin ban, bang ghi 4m, dia ghi
am, bang ghi hinh, dia ghi hinh, thiét bi khac luu trir 4&m thanh, hinh anh quy dinh
tai diém a va diém b khoan nay hodc khai br:fmg 101 tai phién diéu tran;

e) Két luan giam dinh dugc coi 1a chiing cir néu viéc giam dinh d6 duogc tién
hanh theo thu tuc do phép luat quy dinh.

4. Chinh phu quy dinh chi tiét Diéu nay.

Piéu 57. Trach nhiém phdi hop, hd tro trong gidi quyét vu viéc canh tranh
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1. Co quan, ngudi c6 tham quyén, trong pham vi chitc ning, nhiém vu, quyén han
cua minh, ¢6 trach nhiém phdi hop, hd trg qué trinh diéu tra va xt Iy vu viéc canh
tranh theo yéu cau cia Uy ban Canh tranh Quéc gia, Co quan diéu tra vu viéc canh
tranh, Hoi dong xi Iy vu viéc han ché canh tranh.

2. Doanh nghiép, co quan, to chiic, c& nhan ¢ trach nhiém cung cap day du, chinh
xac va kip thoi cac thong tin, tai liéu dang quan Iy, ndm git lién quan dén vy viéc
canh tranh theo yéu cau ctia Uy ban Canh tranh Qudc gia, Co quan diéu tra vu viéc
canh tranh, Hoi ddng xt Iy vu viéc han ché canh tranh.

Muc 2

CO QUAN TIEN HANH TO TUNG CANH TRANH,

NGUOI TIEN HANH TO TUNG CANH TRANH

Piéu 58. Co quan tién hanh té tung canh tranh, ngwoi tién hanh to
tung canh tranh

1. Co quan tién hanh t6 tung canh tranh bao gom:
a) Uy ban Canh tranh Quéc gia;
b) Hoi ddng xtr Iy vu viéc han ché canh tranh;

¢) Hoi déng giai quyét khiéu nai quyét dinh xu Iy vu viéc canh tranh:
d) Co quan diéu tra vu viéc canh tranh;

2. Nguoi tién hanh t6 tung canh tranh bao gom:
a) Chu tich Uy ban Canh tranh Quéc gia;
b) Chu tich Hbi déng xu 1y vu viéc han ché canh tranh;
¢) Thanh vién Hoi dong xt Iy vu viéc han ché canh tranh;
d) Thanh vién Hai dong giai quyét khiéu nai quyét dinh xt ly vu viéc canh
tranh;
d) Thu truong Co quan diéu tra vu viéc canh tranh;
e) Diéu tra vién vu viéc canh tranh;
g) Thu ky phién diéu tran.

Piéu 59. Nhiém vu, quyén han cia Chi tich Uy ban Canh tranh
Quadc gia khi tién hanh té tung canh tranh
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1. Quyét dinh thanh 1ap Hoi ddng xir Iy vu viéc han ché canh tranh dé giai quyét
vu viéc han ché canh tranh va chi dinh thu ky phién diéu tran trong sé cong
chtc caa Uy ban Canh tranh Quéc gia.
2. Quyét dinh thay d6i thanh vién Hoi dong xir Iy vu viéc han ché canh tranh,
thu ky phién diéu tran.
3. Thanh 1ap Hoi ddng giai quyét khiéu nai quyét dinh xt Iy vu viéc han ché
canh tranh va dong thoi 12 Chu tich Hoi dong.
4. Giai quyét khiéu nai quyét dinh xtr Iy vu viéc vi pham quy dinh vé tap trung
kinh té hoic canh tranh khdng lanh manh.
5. Y8u cdu co quan c6 tham quyén ap dung, thay doi hoic haty bo bién phép
ngan chan va bao dam xu Iy vi pham hanh chinh trong diéu tra, xt Iy vu viéc
canh tranh theo quy dinh cua phép luat vé xir Iy vi pham hanh chinh.
6. Quyét dinh xir Iy vu viéc vi pham quy dinh vé tap trung kinh té.
7. Quyét dinh xi Iy vu viéc canh tranh khong lanh manh.
8. Nhiém vu, quyén han khéc theo quy dinh ciia Luat nay.

Piéu 60. Hi dong xir Iy vu viéc han ché canh tranh
1. Hoi @dng xir Iy vu viéc han ché canh tranh do Chu tich Uy ban Canh tranh
Quéc gia quyét dinh thanh 1ap dé xir Iy vu viéc han ché canh tranh cu thé. Hoi
ddng cham dat hoat dong va tu giai thé khi hoan thanh nhiém vu. Hoi dong xir
ly vu viéc han ché canh tranh hoat dong doc 1ap va chi tuan theo phap luat.
2. Sb luong thanh vién Hoi dong xu 1y vu viéc han ché canh tranh 1a 03 hoic 05
thanh vién, do Chi tich Uy ban Canh tranh Qudc gia quyét dinh lua chon trong
s6 cac thanh vién Uy ban Canh tranh Quéc gia, trong d6 c6 01 thanh vién duoc
phan cong la Chu tich Hoi ddng xir Iy vu viéc han ché canh tranh.
3. Khi xir Iy vu viéc han ché canh tranh, Hoi déng xu Iy vu viéc han ché canh
tranh hoat dong theo nguyén tic tap thé, quyét dinh theo da sé.

piéu 61. Nhiém vu, quyén han caa Héi dong xir Iy vu viéc han ché
canh tranh, Chi tich va cac thanh vién cia Hai dong
1. Hoi ddng xir Iy vu viéc han ché canh tranh c6 nhiém vu, quyén han sau day:
a) Quyét dinh mo phién diéu tran;

b) Triéu tap nguoi tham gia phién diéu tran;
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¢) Triéu tap ngudi 1am chang theo yéu cau cua céac bén;
d) Quyét dinh trung cau giam dinh; quyét dinh thay d6i nguoi giam dinh, nguoi
phién dich;
d) Yéu cau Co quan diéu tra vu viéc canh tranh tién hanh diéu tra b6 sung;
e) Quyét dinh dinh chi giai quyét vu viéc han ché canh tranh;
g) Quyét dinh xir Iy vu viéc han ché canh tranh;
h) Bé nghi Cha tich Uy ban Canh tranh Qudc gia thuc hién nhiém vy,
quyén han theo quy dinh tai khoan 2 va khoan 5 Diéu 59 cua Luat nay;
i) Nhiém vy, quyén han khac theo quy dinh caa Luat nay.
2. Chu tich Hoi dong xt Iy vu viéc han ché canh tranh c6 nhiém vy,
quyén han sau day:
a) T6 chirc xtr Iy vu viéc han ché canh tranh;
b) Triéu tap va cha tri cudc hop caa Hoi dong xi Iy vu viéc han ché canh tranh;
¢) Ky vin ban cua Hoi dong xtr Iy vu viéc han ché canh tranh;
d) Nhiém vu, quyén han khac theo quy dinh cta Luat nay.
3. Thanh vién Hoi ddng xt Iy vu viéc han ché canh tranh c6 nhiém vu,
quyén han sau day:
a) Tham gia day du phién hop ctia Hoi dong xir Iy vy viéc han ché canh tranh;
b) Thao luan va biéu quyét vé nhitng van dé thuéc nhiém vu, quyén han
ctia Hoi dong xur 1y vu viéc han ché canh tranh.
Piéu 62. Nhiém vu, quyén han cia Thi trueéng Co quan diéu tra vu
viéc canh tranh khi tién hanh t6 tung canh tranh
1. Tha truéng Co quan diéu tra vy viéc canh tranh ¢6 nhiém vuy, quyén han sau
day:
a) Quyét dinh diéu tra vu viéc canh tranh trén co s& chap thuan cia Chu tich Uy
ban Canh tranh Quéc gia;
b) Quyét dinh phan cong diéu tra vién vu viéc canh tranh;
¢) Yéu cau co quan, to chtc, ca nhan cung cap tai liéu, thdng tin, d6 vat va giai
trinh lién quan dén noi dung vu viéc theo dé nghi cuia diéu tra vién vu viéc canh
tranh;
d) Quyét dinh thay doi diéu tra vién vy viéc canh tranh;
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d) Quyét dinh trung cau giam dinh; quyét dinh thay d6i ngudi giam dinh, ngudi
phién dich trong qua trinh diéu tra;
e) Quyét dinh triéu tap ngudi 1am chang theo yéu cau cua cac bén;
g) Quyét dinh gia han diéu tra, quyét dinh dinh chi diéu tra vu viéc canh tranh
trén co s& chap thuan caa Chu tich Uy ban Canh tranh Qudc gia;
h) Kién nghi Chu tich Uy ban Canh tranh Qudc gia yéu cau co quan ¢ tham
quyén &p dung, thay d6i, huy bo bién phap ngin chin va bao dam xu ly vi pham
hanh chinh trong qué trinh diéu tra;
i) Két luan diéu tra vu viéc canh tranh;
k) Tham gia phién diéu tran;
) Nhiém vu, quyén han khéac theo quy dinh ciia Luat nay.
2. Két thiic qua trinh diéu tra, Tha truéng Co quan diéu tra vu viéc canh tranh
ky két luan diéu tra vu viéc canh tranh; chuyén bao céo diéu tra, két luan diéu
tra ciing toan bo ho so vu viéc canh tranh dén Cha tich Uy ban Canh tranh Qudc
gia.

Picu 63. Nhiém vu, quyén han ciaa diéu tra vién vu viéc canh tranh
khi tién hanh t6 tung canh tranh
1. Tién hanh diéu tra vu viéc canh tranh theo phan cong cua Tha truéng Co
quan diéu tra vy viéc canh tranh.
2. Lap bao cao diéu tra sau khi két thic diéu tra vu viéc canh tranh.
3. Bao quan tai liéu da duoc cung cap.
4. Chiu trach nhiém truéc Thu truong Co quan diéu tra vu viéc canh tranh va
trudc phap luat vé viéc thuc hién nhiém vy, quyén han caa minh.
5. Tham gia phién diéu tran.
6. Thuc hién cac bién phap nghiép vu diéu tra trong qué trinh diéu tra phi hop
véi quy dinh cua phap luat.
7. Kién nghi Thu trudng Co quan diéu tra vu viéc canh tranh quyét dinh gia
han, dinh chi va két luan diéu tra vu viéc canh tranh, trung cau giam dinh, thay
d6i ngudi giam dinh, ngudi phién dich trong qua trinh diéu tra.
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8. Béo c4o dé Thu trudng Co quan diéu tra vu viéc canh tranh kién nghi Chu tich
Uy ban Canh tranh Qudc gia yéu cau co quan c6 thim quyén ap dung bién phap
ngan chan va bao dam xt 1y vi pham hanh chinh trong qua trinh diéu tra.
9. Nhiém vu, quyén han khéc theo quy dinh caa Luat nay.

Piéu 64. Nhiém vu, quyén han ciaa thw ky phién diéu tran
1. Chuan bi cé&c cong tac nghiép vu can thiét truéc khi khai mac phién diéu tran.
2. Phé bién noi quy phién diéu tran.
3. B&o c4o vai Hoi dong xir 1y vu viéc han ché canh tranh vé sy ¢6 mit, vang
mat cua nhimg ngudi duogc tridu tap dén phién diéu tran,
4. Ghi bién ban phién diéu tran.
5. Thuc hién nhiém vu khac theo phan céng caa Cha tich Hoi dong xi 1y vu
viéc han ché canh tranh.

Piéu 65. Thay déi ngudi tién hanh té tung canh tranh
1. Thanh vién Hoi dong xi 1y vu viéc han ché canh tranh, diéu tra vién vu viéc
canh tranh, thu ky phién diéu tran phai tir chdi tién hanh té tung canh tranh hoac
bi thay d6i néu thuoc mot trong cac truong hop sau day:
a) La nguoi than thich véi bén bi diéu tra hodc bén khiéu nai;
b) La ngudi ¢ quyén loi, nghia vu lién quan dén vu viéc canh tranh;
¢) C6 can ¢t rd rang cho rang ho khéng khach quan khi 1am nhiém vu.
2. Chu tich Uy ban Canh tranh Qudc gia tw minh quyét dinh hozc theo dé nghi
cua Hoi dong xua ly vu viéc han ché canh tranh quyét dinh thay ddi thanh vién
Hoi dong xur 1y vu viéc han ché canh tranh, thu ky phién diéu tran.
3. Tai phién diéu tran, truong hop phai thay d6i thanh vién Hoi ddng xi Iy vu
viéc han ché canh tranh, thu ky phién diéu tran thi Hoi déng xtr Iy vu viéc han
ché canh tranh ra quyét dinh hoan phién diéu tran, dong thoi kién nghi Chu tich
Uy ban Canh tranh Quéc gia thay doi thanh vién Hoi dong xt ly vu viéc han
ché canh tranh, thu ky phién diéu tran. Thoi gian hodn phién diéu tran la khdng
qua 15 ngay ké tir ngay ra quyét dinh hoan phién diéu tran.
Muc 3
NGUOI THAM GIA TO TUNG CANH TRANH

Piéu 66. Ngudi tham gia té tung canh tranh
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1. Bén khiéu nai.
2. Bén bi khiéu nai.
3. Bén bj diéu tra.
4. Ngudi ¢6 quyén loi, nghia vu lién quan.
5. Nguoi bao vé quyén va loi ich hop phap caa bén khiéu nai, bén bi khiéu nai,
bén bi diéu tra, ngudi c6 quyén loi, nghia vu lién quan.
6. Nguoi lam ching.
7. Nguoi giam dinh.
8. Nguoi phién dich.

Piéu 67. Quyén va nghia vu cia bén khiéu nai, bén bj khiéu nai, bén
bi diéu tra
1. Bén khiéu nai 12 t6 chirc, ca nhan c6 hd so khiéu nai quy dinh tai Biéu 77 cua
Luat nay duge Uy ban Canh tranh Qudc gia tiép nhan, xem xét dé diéu tra theo
quy dinh tai Diéu 78 ciia Luat ndy ¢ cac quyén sau day:
a) C4c quyén quy dinh tai khoan 3 Diéu nay;
b) Kién nghi Chu tich Uy ban Canh tranh Qudc gia y&u cau co quan cé tham
quyén &p dung bién phap ngan chin va bao dam xu ly vi pham hanh chinh trong
diéu tra, xtr Iy vu viéc canh tranh.
2. Bén bi khiéu nai 13 t6 chuc, ca nhan bi khiéu nai vé hanh vi vi pham phap luat
vé canh tranh c6 c4c quyén sau day:
a) Puoc biét thong tin vé viéc bi khiéu nai;
b) Giai trinh vé cac ndi dung bi khiéu nai.
3. Bén bi diéu tra la to chuc, ca nhan bi Uy ban Canh tranh Quéc gia quyét dinh
tién hanh diéu tra trong cac trudng hop quy dinh tai Diéu 80 cua Luat nay va co
C4C quyén sau day:
Tham gia vao cac giai doan trong qua trinh t6 tung canh tranh;
Pua ra thong tin, tai liéu, dd vat dé bao vé quyén va loi ich hop phap cua minh;
Puoc biét vé thong tin, tai liéu, dd vat ma bén khiéu nai hoic Co quan diéu tra
Vu Viéc canh tranh dua ra;
d) Bugc nghién cau tai liéu trong hd so vu viéc canh tranh va dugc ghi chép,

sao chuyp tai liéu can thiét c6 trong hd so vu viéc canh tranh dé thuc hién viéc
142
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bao vé quyén va loi ich hop phap cua minh, trir tai liéu, chung ctr khong duoc
cong khai theo quy dinh cua phéap luat;
d) Tham gia va trinh bay ¥ kién tai phién diéu tran;

e) Bé nghi triéu tap ngudi 1am chang;
) bé nghi trung cau giam dinh;
h) Kién nghi thay d6i ngudi tién hanh té tung canh tranh, ngudi tham gia to
tung canh tranh;
i) Uy quyén cho ngudi bao vé quyén va loi ich hop phap tham gia té tung canh
tranh;
k) Dé nghi Co quan diéu tra vu viéc canh tranh, Hoi ddng xir Iy vu viéc han ché
canh tranh chap nhan dua ngudi ¢ quyén loi, nghia vu lién quan vao tham gia
tb tung canh tranh,;
) Cac quyén khac theo quy dinh cua phap luat.
4. Bén bi diéu tra, bén khiéu nai ¢ céc nghia vu sau day:
Cung cap day du, trung thuc, chinh xac, kip thoi cac thdng tin, tai liéu, do vat
can thiét lién quan dén kién nghi, yéu cau cua minh;
C6 mit theo gidy triéu tap caa Co quan diéu tra vu viéc canh tranh va Hoi dong
xt Iy vu viéc han ché canh tranh;
Khong duoc tiét 16 bi mat diéu tra ma minh biét trong qua trinh tham gia té tung
canh tranh; khong dugc sir dung tai liéu da ghi chép, sao chup trong hd so vu
viéc canh tranh vao muc dich xam pham loi ich cua Nha nuéc, quyén va loi ich
hop phap cua to chirc, ca nhan;
Thi hanh quyét dinh ctiia Uy ban Canh tranh Qudc gia, Hoi dong xur 1y vu viéc
han ché canh tranh va Co quan diéu tra vu viéc canh tranh.

Picu 68. Ngudi bao vé quyén va lgi ich hep phap cia bén khiéu nai,
bén bi khiéu nai, bén bi diéu tra, ngwoi c6 quyen lgi, nghia vu lién quan
1. Nguoi bao vé quyén va loi ich hop phap cua bén khiéu nai, bén bi khiéu nai,
bén bi diéu tra, ngudi 6 quyén loi, nghia vu lién quan 1a ngudi dugc bén khiéu
nai, bén bi khiéu nai, bén bi diéu tra, ngudi c6 quyén loi, nghia vu lién quan yéu
cau bang van ban tham gia té tung canh tranh dé bao vé quyén va lgi ich hop
phap cua minh,
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2. Nhitng nguoi sau day duge lam nguoi bao vé quyén va lgi ich hop phép cua
bén khiéu nai, bén bi khiéu nai, bén bi diéu tra, nguoi c6 quyén loi, nghia vu
lién quan:

a) Luat su theo quy dinh cua phap luat vé luat su;

b) Cong dan Viét Nam c6 nang luc hanh vi dan su day du, c¢d kién thirc phép
luat, khdng trong thoi gian bi khai té hinh s, khdng c6 an tich.

3. Nguoi bao vé quyén va loi ich hop phap caa bén khiéu nai, bén bi khiéu nai,
bén bi diéu tra, ngudi 6 quyén loi, nghia vu lién quan cé thé bao vé quyén va
loi ich hop phép cua nhiéu bén trong ciing mdt vu viéc néu quyén va loi ich hop
phap cua nhitng bén d6 khong d6i l1ap nhau. Nhiéu ngudi bao vé quyén va loi
ich hop phép c6 thé cling bao vé quyén va loi ich hop phép cua mét bén trong
Vu Viéc.

4. Khi l1am thu tuc dang ky ngudi bao vé quyén va loi ich hop phap cua bén
khiéu nai, bén bi khiéu nai, bén bi diéu tra, ngudi c6 quyén loi, nghia vu lién
quan, nguoi dang ky phai xuat trinh van ban yéu cau bao vé quyén loi, nghia vu
lién quan caa bén khiéu nai, bén bi khiéu nai, bén bi diéu tra, ngudi ¢ quyén
loi, nghia vu lién quan.

5. Khi tham gia t6 tung canh tranh, nguoi bao vé quyén va lgi ich hop phap cua
bén khiéu nai, bén bi khiéu nai, bén bi diéu tra, ngudi c6 quyén loi, nghia vu
lién quan c6 quyén va nghia vu sau day:

a) Tham gia vao céac giai doan trong qua trinh t6 tung canh tranh;

b) Xé&c minh, thu thap thdng tin, chiing ci va cung cap théng tin, ching ctr dé
bao vé quyén va loi ich hop phap cta bén ma minh dai dién;

¢) Nghién ciu tai liéu trong hd so vu viéc canh tranh va dugc ghi chép, sao
chup tai liéu can thiét cd trong hd so vu viéc canh tranh dé thuc hién viéc bao vé
quyén va loi ich hop phap ctua bén ma minh dai dién:

d) Puoc thay mit bén ma minh dai dién kién nghi thay d6i nguoi tién hanh té
tung canh tranh, nguoi tham gia t6 tung canh tranh;

d) Tén trong su that va phap luat; khong dugc mua chudc, cudng ép hoac xui
giuc ngudi khac khai béo gian déi, cung cap tai liéu sai su that;
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e) C6 mat theo gidy moi hoic gidy triéu tap cua Uy ban Canh tranh Quéc gia,
Co quan diéu tra vu viéc canh tranh hozc Hoi dong xu 1y vu viéc han ché canh
tranh;

g) Khong duoc tiét 16 bi mat diéu tra ma minh biét trong qua trinh tham gia tb
tung canh tranh; khong duoc sir dung tai lidu da ghi chép, sao chup trong hd so
vu viéc canh tranh vao muc dich xam pham loi ich cia Nha nuéc, quyén va loi
ich hop phép cua t6 chirc, ca nhan;

h) Quyén va nghia vu khéc theo quy dinh cua phap lut.

Piéu 69. Nguoi lam chikng

1. Nguoi biét céc tinh tiét co lién quan dén noi dung vu viéc canh tranh co thé
duoc Co quan diéu tra vy viéc canh tranh, Hoi dong xir 1y vu viéc han ché canh
tranh triéu tap tham gia t6 tung canh tranh véi tu cach 1a nguoi lam chang.
Nguoi mét nang luc hanh vi dan su khong thé 1a ngudi 1am ching.

2. Nguoi lam chiing ¢6 quyén va nghia vu sau day:

Cung cap toan b tai liéu, gidy to, d6 vat ma minh c6 dugc lién quan dén viéc
giai quyét vu viéc canh tranh; khai bao trung thuc voi Co quan diéu tra vy viéc
canh tranh, Hoi dong xu Iy vu viéc han ché canh tranh vé tat ca nhing tinh tiét
c6 lién quan dén viéc giai quyét vu viéc canh tranh ma minh biét duoc;

§ Tham gia phién didu trin va trinh bay truéc Hoi ddng xit Iy vu vic han ché
canh tranh;

Puoc nghi viéc trong thoi gian Co quan diéu tra vu viéc canh tranh, Hoi dong
xt ly vu viéc han ché canh tranh triéu tap tham gia phién diéu tran hoic lay loi
khai néu 1am viéc trong co quan, t6 chirc, doanh nghiép;

Puoc chi tra cic khoan chi phi c6 lién quan theo quy dinh cia phép luat;

d) Pugc tir chdi khai bao néu viéc khai bao lién quan dén bi mat nha nuéc, bi
mat nghé nghiép, bi mat kinh doanh, bi mat doi tu hoic viéc khai bao c6 anh
huong xau, bat lgi cho bén khiéu nai hoac bén bi diéu tra 12 ngudi c6 quan hé
than thich v&i minh;

e) Bdi thuwong thiét hai va phai chiu trach nhiém truge phap luat do khai béo
§ sai su that gay thiét hai cho bén khiéu nai, bén bi diéu tra hoic cho to chic,
ca nhan khac;
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g) C6 mat tai phién diéu tran theo gidy triéu tap cua Hoi ddng xtr Iy vu viéc han
ché canh tranh néu viéc khai bao cua ngudi 1am ching phai thuc hién cong khai
tai phién diéu tran;

h) Cam doan truéc Co quan diéu tra vu viéc canh tranh hodc Hoi dong xu
ly vu viéc han ché canh tranh vé viéc thuc hién quyén, nghia vu ctia minh, trir
trurong hop nguoi lam ching 1a nguoi chua thanh nién;

i) Buoc bao vé theo quy dinh cua phap luat.

3. Nguoi lam ching tir chéi khai bao, khai bao gian ddi, cung cap tai liéu sai su
that hoidc khi dugc Co quan diéu tra vu viéc canh tranh hodc Hoi dong xu 1y vu
viéc han ché canh tranh triéu tap ma vang mit khong ¢ 1y do chinh déng thi
phai chiu trach nhiém theo quy dinh cta phép luat, trir treong hop quy dinh tai
diém d khoan 2 Diéu nay.

Piéu 70. Ngudi giam dinh
1. Nguoi giam dinh 12 nguoi am hiéu va cé kién thac can thiét vé linh vuc can
giam dinh dugc Thi trudng Co quan diéu tra vu viéc canh tranh, Ho1 dong xu

giam dinh trong trudng hop Thi trudng Co quan diéu tra vu viéc canh tranh,
Hoi dong xir Iy vu viéc han ché canh tranh tir chéi trung cau giam dinh.

2. Nguoi giam dinh ¢ quyén va nghia vy sau day:

Puoc doc cac tai liéu co trong hd so vu Viéc canh tranh lién quan dén ddi tuong
giam dinh; y8u ciu co quan, to chirc, ngudi trung cau giam dinh, ngudi dé nghi
giam dinh cung cap tai liéu can thiét cho viéc giam dinh;

Dit cau hoi déi véi nguoi tham gia td tung canh tranh vé nhirng van dé cd lién
quan dén ddi tugng giam dinh;

C6 mit theo gidy triéu tap cia co quan tién hanh t6 tung canh tranh, tra 1oi
nhitng van dé lién quan dén viéc giam dinh va két luan giam dinh mot cach
trung thuc, c6 can ctr, khach quan;

Phai thong bao bang van ban cho co quan trung cau giam dinh, nguoi dé nghi
giam dinh biét vé viéc khdng thé giam dinh duoc do viéc can giam dinh vuot
qua kha ning chuyén mén, tai liéu cung cip khong du hodc khdng st dung duoc

3 ly vu viéc han ché canh tranh trung cau hodc dugc cac bén lién quan dé nghi
X cho viéc giam dinh;
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@) Phai bao quan tai liéu da nhan va gui tra lai co quan trung cau giam dinh,
ngudi dé nghi gidm dinh cung véi két luan giam dinh hodc cuing vai thdng bao
vé viéc khong thé giam dinh duoc;
Khéng duoc ty minh thu thap tai liéu dé tién hanh giam dinh; khong tiép xdc
riéng vai nhitng ngudi tham gia t tung canh tranh khac néu viéc tiép xac d6
anh huong dén tinh khach quan cuaa két qua giam dinh; khong duoc tiét 16 bi
mat théng tin ma minh biét khi tién hanh giam dinh; khéng théng béo két qua
giam dinh cho nguoi khéc, trir co quan tién hanh t6 tung, nguoi dé nghi giam
dinh trong truong hop Thu trudng Co quan diéu tra vy viéc canh tranh, Hoi
déng xu Iy vu viéc han ché canh tranh tir chéi trung cau giam dinh:
Puoc thanh toan cac chi phi c6 lién quan theo quy dinh cua phéap luat.
3. Nguoi giam dinh tir chdi két luan giam dinh ma khong 6 1y do chinh déng
hoic két luan giam dinh sai su that hodc khi duoc co quan tién hanh t tung
canh tranh triéu tap ma vang mat khong c6 1y do chinh dang thi phai chiu trach
nhiém theo quy dinh cua phap luat.
4. Nguoi giam dinh phai tir chbi tham gia to tung canh tranh hoic bi thay doi
trong cac trueong hop sau day:
a) La bén khiéu nai, bén bi diéu tra, ngudi 6 quyén loi, nghia vu lién quan hoac
1a nguoi than thich caa bén khiéu nai, bén bi diéu tra, ngudi 6 quyén loi, nghia
vu lién quan;
b) P4 tham gia té tung canh tranh véi tu cach 1a ngudi bao vé quyén va loi ich
hop phap, nguoi lam chimg, nguoi phién dich trong cung vu viéc canh tranh;
¢) C6 can ¢t rd rang cho rang ho ¢ thé khong vo tu khi 1am nhiém vu.

Piéu 71. Nguwoi phién dich
1. Nguoi phién dich 1a nguoi ¢6 kha nang dich tir mot ngdn ngir khac ra tiéng
Viét va nguoc lai trong trudng hop c6 nguoi tham gia té tung canh tranh khong
str dung dugc tiéng Viét. Nguoi phién dich c6 thé duge Co quan diéu tra vu
viéc canh tranh, Hoi dong xir Iy vu viéc han ché canh tranh yéu cau dé phién
dich hoac do bén khiéu nai, bén bj diéu tra hodc ngudi ¢ quyén loi va nghia vu
lién quan lva chon hoac do cac bén thoa thuan lya chon nhung phai dugc Co
quan diéu tra vu viéc canh tranh, Hoi dong xu ly vu viéc han ché canh tranh
chap thuan.
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2. Ngudi phién dich c6 quyén va nghia vu sau day:

C6 mit theo gidy trigu tap;

Phai phién dich trung thuc, khach quan, dting nghia;

Dé nghi ngudi tién hanh té tung canh tranh, ngudi tham gia té tung canh tranh

giai thich thém noi dung can phién dich;

Khéng dugc tiép xdc véi nguoi tham gia té tung canh tranh khac néu viéc tiép

xuc d6 1am anh huong dén tinh trung thuc, khach quan, dung nghia khi phién

dich;

d) Pugc thanh toan céac chi phi cé li€n quan theo quy dinh ctua phap luat.

3. Nguoi phién dich phai tir chdi tham gia t tung canh tranh hoac bi thay doi

trong cac truong hop sau day:

a) La bén khiéu nai, bén bi diéu tra, ngudi ¢ quyén loi, nghia vu lién quan hoac

1a nguoi than thich caa bén khiéu nai, bén bi diéu tra, ngudi 6 quyén loi, nghia

vu lién quan;

b) Pa tham gia té tung canh tranh véi tu cach 1a ngudi bao vé quyén va loi ich

hop phap, nguoi lam chimg, nguoi giam dinh trong cung vu viéc canh tranh;

¢) C6 can ¢t rd rang cho rang ho ¢ thé khong vo tu khi 1am nhiém vu.

4. Quy dinh ctia Diéu nay ciing duoc &p dung d6i voi nguoi hiéu biét dau hiéu

ctia ngudi tham gia td tung canh tranh 13 nguoi khuyét tat nghe, noi. Trudng

hop chi ¢6 nguoi dai dién hodc ngudi than thich cia ngudi tham gia td tung

canh tranh 13 ngudi khuyét tat nghe, noi hiéu biét dugc dau hiéu cua ho thi

nguoi dai dién hodc nguoi than thich cé thé duge Co quan diéu tra vu viéc canh

tranh hodc Hoi dong xt ly vu viéc han ché canh tranh chap nhan 1am nguoi

phién dich cho nguoi khuyét tat do.

Piéu 72. Ngudi c6 quyén loi, nghia vu lién quan

1. Nguoi ¢6 quyén loi, nghia vu lién quan 14 ngudi khong cé khiéu nai trong vu

viéc canh tranh, khong phai 14 bén bj diéu tra nhung viéc giai quyét vu viéc

canh tranh c6 lién quan dén quyén lg1, nghia vu ctia ho nén ho ty minh dé nghi

hodc dugce bén khiéu nai, bén bij diéu tra dé nghi va dugc Co quan diéu tra vu

viéc canh tranh, Ho1 déng Xt ly vu viéc han ché canh tranh chép nhan dua ho

vao tham gia t6 tung véi tu cach 1a ngudi ¢6 quyén loi, nghia vu lién quan hodc

duoc Co quan diéu tra vu viéc canh tranh, Hoi déng xu ly vu viéc han ché canh
148
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tranh dua ho vao tham gia td tung v6i tu cach 13 nguoi co quyén loi, nghia vu
lién quan.

2. Ngudi 6 quyén loi, nghia vu lién quan c6 thé yéu cau doc lap hoic tham gia
t6 tung canh tranh véi bén khiéu nai hozc bén bi diéu tra.

Thu tuc yéu cau doc 1ap cia ngudi co quyén loi, nghia vu lién quan duoc thyc
hién theo thu tuc khiéu nai vu viéc canh tranh.

3. Nguoi ¢6 quyén loi, nghia vu lién quan c6 yéu cau doc 1ap hoic tham gia td
tung canh tranh véi bén khiéu nai hoac chi cé quyeén loi thi c6 cac quyén va
nghia vu theo quy dinh tai khoan 1 va khoan 4 Biéu 67 caa Luat nay.

4. Ngudi ¢6 quyeén loi, nghia vu lién quan néu tham gia té tung canh tranh Véi
bén bi diéu tra hoic chi c6 nghia vu thi ¢6 cac quyén va nghia vu theo quy dinh
tai khoan 3 va khoan 4 Piéu 67 cua Luat nay.

: Piéu 73. Tir chdi giam dinh, phién dich hodc d& nghj thay déi nguoi
giam dinh, ngwoi phién dich

Viéc tir chdi giam dinh, phién dich hoic dé nghi thay dbi ngudoi giam dinh,

. ngudi phién dich phai duoc 1ap thanh vin ban trong d6 néu rd 1y do.

Pidu 74. Quyét dinh viée thay ddi ngudi giam dinh, ngudi phién dich
1. Viéc thay d6i nguoi giam dinh, nguoi phién dich do Tha truong Co quan
diéu tra vy viéc canh tranh quyét dinh, trir trudong hop quy dinh tai khoan 2 Diéu
nay.

2. Trong qué trinh xi 1y vu viéc han ché canh tranh, Hoi dong xt ly vu viéc han
ché canh tranh quyét dinh viéc thay d6i ngudi giam dinh, nguoi phién dich.
Truong hop phéi thay d6i nguoi giam dinh, ngudi phién dich tai phién diéu tran
thi Hoi dong xt Iy vu viéc han ché canh tranh ra quyét dinh hon phién diéu
tran. Viéc trung cau nguoi giam dinh khéc hoic cir ngudi phién dich khac duoc
thuc hién theo quy dinh tai Didu 70 va Didu 71 ctia Luét nay.

: Muc 4

TRINH TU, THU TUC BPIEU TRA VA XU LY VU VIEC CANH TRANH

Piéu 75. Cung cap thong tin vé hanh vi vi pham
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1. T4 chirc, c& nhan phét hién hanh vi c6 dau hiéu vi pham quy dinh caa phép
luat vé canh tranh c6 trach nhiém thdng béo va cung cap théng tin, ching ctr
cho Uy ban Canh tranh Quéc gia.

2. T6 chire, ca nhan chiu trach nhiém cung cap théng tin, ching ct trung thuc
cho Uy ban Canh tranh Qudc gia.

3. Trong trudng hop duoc yéu cau, Uy ban Canh tranh Qudc gia thyc hién cac
bién phap can thiét dé gitr bi mat vé théng tin va danh tinh cua té chuc, ca nhan
cung cap thdng tin, ching cu.

Piéu 76. Tiép nhin, xac minh va danh gia thong tin vé hanh vi vi
pham

1. Uy ban Canh tranh Quéc gia c6 trach nhiém tiép nhan, xac minh va danh gia
c4c thong tin, chiing ctr vé hanh vi c6 dau hiéu vi pham quy dinh cua phép luat vé
canh tranh do to chtic, ca nhan cung cap.

2. Uy ban Canh tranh Qudc gia c6 quyén yéu cau to chirc, ca nhan quy dinh tai
khoan 1 Biéu 75 caa Luat nay cung cap thém thdng tin, ching ca dé lam rd vé
3 hanh vi vi pham.

biéu 77. Khiéu nai vu viéc canh tranh

1. T6 chuc, c& nhan cho rang quyén va loi ich hgp phép caa minh bi xam hai do
hanh vi vi pham quy dinh cua phap luat vé canh tranh c6 quyén thuc hién khiéu
nai vu viéc canh tranh dén Uy ban Canh tranh Qudc gia.

2. Thoi hiéu khiéu nai 12 03 nam ké tir ngay hanh vi c6 dau hiéu vi pham phap
luat vé canh tranh dugc thuc hién.

3. Ho so khiéu nai bao gom:

a) Pon khiéu nai theo mau do Uy ban Canh tranh Qudc gia ban hanh;

b) Chung ctr dé ching minh cac noi dung khiéu nai cé can ctr va hop phép;

¢) Cac théng tin, chiing ct lién quan khac ma bén khiéu nai cho ring can thiét
dé giai quyét vu viéc.

4. Bén khiéu nai phai chiu trach nhiém vé tinh trung thuc cua céc thong tin,
chtng cir da cung cap cho Uy ban Canh tranh Qudc gia.

Piéu 78. Tiép nhan, xem xét hd so khiéu nai
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1. Trong thai han 07 ngay lam viéc ké tir ngay nhan dugc hd so khiéu nai, Uy
ban Canh tranh Qudc gia c6 trach nhiém xem xét tinh day du, hop 1é cua hd so
khiéu nai; truong hop hd so khiéu nai day du, hop 1¢, Uy ban Canh tranh Qudc
gia théng bao cho bén khiéu nai vé viéc tiép nhan hd so dong thoi théng béao
cho bén bi khiéu nai.
2. Trong thoi han 15 ngay ké tir ngay ra thong bao cho cé4c bén lién quan quy
dinh tai khoan 1 Piéu nay, Uy ban Canh tranh Quéc gia xem xét hd so khiéu
nai; trudng hop ho so khiéu nai khong dap (ng yéu cau theo quy dinh tai khoan
3 Piéu 77 cua Luat nay, Uy ban Canh tranh Qudc gia thong béo bang vin ban
vé viéc bo sung hd so khiéu nai cho bén khiéu nai.
Thoi han bo sung ho so khiéu nai 1a khong quéa 30 ngay ké tir ngay nhan duoc
théng bao yéu cau bo sung hd so khiéu nai. Uy ban Canh tranh Qudc gia c6 thé
gia han thoi gian bo sung hd so mot 1an nhung khong qua 15 ngay theo dé nghi
cta bén khiéu nai.
3. Trong thoi han quy dinh tai khoan 1 va khoan 2 Diéu nay, bén khiéu nai c6
quyén rit hd so khiéu nai va Uy ban Canh tranh Quéc gia ding viéc xem xét ho
so khiéu nai.

Piéu 79. Tra hd so khiéu nai
Uy ban Canh tranh Qudc gia tra lai hd so khiéu nai vu viéc canh tranh trong cac
treong hop sau day:
1. Thoi hiéu khiéu nai da hét;
2. Khiéu nai khong thudc tham quyén giai quyét caa Uy ban Canh tranh Québc
gia;
3. Bén khiéu nai khong b sung day du ho so theo quy dinh tai khoan 2 Diéu 78
cua Luat nay;
4. Bén khiéu nai xin rat ho so khiéu nai.

Pieu 80. Quyét dinh diéu tra vu viéc canh tranh

Thu trudng Co quan diéu tra vy viéc canh tranh ra quyét dinh diéu tra vu
Vi€c canh tranh trong cac truong hop sau day:

1. Viéc khiéu nai vu viéc canh tranh dap ung yéu cau theo quy dinh tai
Piéu 77 cta Luat nay va khong thudc truong hop quy dinh tai Diéu 79 cua Luat
nay;

L T L Y e R e L Al e R R ARV v v v v e vV v Y O A vy

R R R NI N N N N N N N R N N N N N N N N A R R N A AP N N A NN N N N N N A AP P A N N N N R N N NN P N N N N

»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»



/////////////////////////////////////////////////////////////////////////////////////////////////////////

2. Uy ban Canh tranh Qudc gia phat hién hanh vi c6 dau hiéu vi pham
phap luat vé canh tranh trong thoi han 03 nam ké tir ngay hanh vi ¢6 dau hiéu vi
pham phap luat vé canh tranh duoc thuc hién.

Piéu 81. Thoi han diéu tra vu viéc canh tranh
Thoi han diéu tra vu viéc han ché canh tranh 13 09 thang ké tir ngay ra quyét
dinh diéu tra; ddi véi vu viéc phuc tap thi duoc gia han mét lan nhung khong
qua 03 thang.
Thoi han diéu tra vy viéc vi pham quy dinh vé tap trung kinh té 1a 90 ngay ké tur
ngay ra quyét dinh diéu tra; d6i voi vu viéc phuc tap thi dugc gia han mot lan
nhung khong qua 60 ngay.
Thoi han diéu tra vy viéc canh tranh khéng lanh manh 1a 60 ngay ké tir ngay ra
quyét dinh diéu tra; d6i Vi vu viéc phuc tap thi duoc gia han mot lan nhung
khong qua 45 ngay.
Viéc gia han diéu tra phai duoc thong bao dén bén bi diéu tra va cac bén lién
quan cham nhat 12 07 ngay lam viéc trudc ngay két thic thoi han diéu tra.

hanh chinh trong diéu tra, xir Iy vu viéc canh tranh
1. Trong qua trinh diéu tra, xir Iy vy viéc canh tranh, Chu tich Uy ban Canh
tranh Quéc gia, trong pham vi nhiém vy, quyén han caa minh, yéu cau cac co
quan c6 tham quyén &p dung bién phap ngan chan va bao dam xu ly vi pham
hanh chinh sau day theo quy dinh caa phép luat vé xir Iy vi pham hanh chinh:
a) Tam giit tang vat, phuong tién vi pham, gidy phép, ching chi hanh nghé;
b) Kham phuong tién van tai, do vat;
¢) Kham noi cat gidu tang vat, phuong tién vi pham.
2. Chinh phu quy dinh trinh tu, thu tuc ap dung bién phap ngan chan va bao
dam xur 1y vi pham hanh chinh trong diéu tra, xa ly vu viéc canh tranh.

biéu 83. Lay loi khai
1. Biéu tra vién vu viéc canh tranh tién hanh Iy 1&i khai cua bén khiéu nai, bén
bi diéu tra, nguoi c6 quyén loi va nghia vu lién quan, ngudi 1am ching, t6 chc,
c4 nhan lién quan khac dé thu thap va xac minh cac théng tin, chiang ctr can

2 bieu 82. Ap dung bién phap ngin chan va bao dam xiw ly vi pham
: thiét cho viéc giai quyét vu viéc canh tranh.
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2. Viéc lay 161 khai quy dinh tai khoan 1 Diéu nay duoc tién hanh tai tru so cia
Uy ban Canh tranh Quéc gia. Trong truong hop can thiét, viéc Iy loi khai c6
thé duoc tién hanh bén ngoai tru so ciia Uy ban Canh tranh Qudc gia.
3. Bién ban ghi loi khai phai duoc nguoi khai tu doc lai hay nghe doc lai va ky
tén hodc diém chi vao timg trang. Ngudi khai c6 quyén yéu cau ghi nhiing sira
d6i, b6 sung vao bién ban ghi 151 khai va ky tén hozc diém chi x4c nhan. Bién
ban con phai co chit ky caa ngudi Iy 16i khai, ngudi ghi bién ban vao tung trang.
4. Truong hop nguoi duoc Iy 10i khai tir chéi ky, diém chi vao bién ban, diéu
tra vién vu viéc canh tranh tién hanh lay loi khai phai ghi vao bién ban va néu
ro ly do.

Piéu 84. Triéu tap ngwdi Iam chirng trong qua trinh diéu tra
1. Trong qua trinh diéu tra, cac bén c6 quyén dé nghi Co quan diéu tra vy viéc
canh tranh triéu tap nguoi 1am chimg. Bén dé nghi triéu tap nguoi lam ching c6
nghia vu trinh bay ly do can thiét phai c6 ngudi 1dm ching dé Co quan diéu tra
vu Viéc canh tranh quyét dinh.

dinh tai Diéu 83 cua Luit nay.

Piéu 85. Chuyén hd so trong treong hep phat hién hanh vi c6 dau
hiéu caa t¢i pham
1. Trong qua trinh diéu tra, khi phat hién c6 dau hiéu caa toi pham, diéu tra vién
vu Viéc canh tranh phai b4o c4o Thu trudng Co quan diéu tra vu viéc canh tranh
xem xét, kién nghi Chu tich Uy ban Canh tranh Quéc gia chuyén mot phan hoic
toan bo ho so lién quan dén dau hiéu cua toi pham dén co quan nha nude co
tham quyén xir Iy theo quy dinh ctia phap luat.
2. Trudng hop xac dinh khong c6 can ctr hodc khéng khai té vu an hinh su vé
t6i vi pham quy dinh vé canh tranh, co quan nha nuéc ¢ tham quyén tra lai ho
so cho Uy ban Canh tranh Qudc gia dé tiép tuc diéu tra theo quy dinh cua Luat
nay. Thoi han diéu tra duogc tinh tir ngay Uy ban Canh tranh Quéc gia nhan lai
hd so.

Diéu 86. Pinh chi diéu tra
Thu trudng Co quan diéu tra vu viéc canh tranh ra quyét dinh dinh chi diéu tra

3 2. Viéc lay loi khai cua nguoi lam ching phai duoc l1ap thanh bién ban theo quy
: vu Viéc canh tranh trong cac truong hop sau day:
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Trong qua trinh diéu tra khong thé thu thap ching cir dé ching minh duoc hanh
Vi vi pham theo quy dinh cua Luat nay;

Bén khiéu nai rat hd so khiéu nai va bén bi diéu tra cam két cham duat hanh vi bi
diéu tra, cam két thuc hién bién phap khic phuc hau qua va duoc Co quan diéu
tra vu viéc canh tranh chap thuan;

: Truong hop thuc hién didu tra quy dinh tai khoan 2 Didu 80 cia Luat nay, bén bi
diéu tra cam két cham dat hanh vi bi diéu tra, cam két thuc hién bién phéap khic
phuc hau qua va dugc Co quan diéu tra vu viéc canh tranh chap thuan.
Pidu 87. Khoi phue didu tra

1. Tha truong Co quan diéu tra vy viéc canh tranh ty minh hoic theo yéu
cau caa Chi tich Uy ban Canh tranh Qudc gia hoic theo dé nghi cua cac bén
lien quan khdi phyc diéu tra trong céac truong hop sau day:

a) Bén bi diéu tra khdng thuc hién, thuc hién khong dung, khong day du
cam két theo quy dinh tai khoan 2 va khoan 3 Diéu 86 cua Luat nay;
b) Viéc chap thuan cam két cia bén bj diéu tra dua trén cac théng tin khong day
dua, khéng chinh xac hozc thong tin sai léch do cac bén cung cap.

2. Thoi han diéu tra sau khi c6 quyét dinh khdi phuc diéu tra 1a 04 thang.

: Didu 88. Bio cdo diéu tra

1. Sau khi két thuc diéu tra, diéu tra vién vu viéc canh tranh 1ap béo céo diéu tra
gom cac ndi dung chua yéu sau day dé trinh Thu truong Co quan diéu tra vu viéc
canh tranh:

Toém tat vu viéc;

§ Xac dinh hanh vi vi pham;

Tinh tiét va chang ctr dugc xac minh;

§ D& xuét bién phap xa 1y.

2. Thu trudong Co quan diéu tra vu viéc canh tranh ra két luan diéu tra va chuyén
hd so vu Viéc canh tranh, bao cao diéu tra va két luan diéu tra dén Chu tich Uy
ban Canh tranh Quéc gia dé t6 chuc xur 1y theo quy dinh caa Luat nay.

Piéu 89. Xir Iy vu viéc vi pham quy dinh vé tap trung kinh té
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1. Trong thoi han 30 ngay ké tir ngay nhan duoc hd so vu viée, bao cao diéu tra
va két luan diéu tra, Chi tich Uy ban Canh tranh Quéc gia phai ra mot trong cac
quyét dinh sau day:

a) Xt Iy vu viéc vi pham quy dinh vé tap trung kinh té;

b) Yéu cau Co quan diéu tra vu viéc canh tranh diéu tra b6 sung trong
truong hop nhan thay cac ching ct thu thap chua da dé xac dinh hanh vi vi
pham quy dinh cua phép luat vé canh tranh. Thoi han diéu tra bd sung la 30
ngay ké tir ngay ra quyét dinh;

¢) Pinh chi giai quyét vu viéc vi pham quy dinh vé tap trung kinh té.

2. Thoi han xir Iy vu viéc vi pham quy dinh vé tap trung kinh té trong truong
hop diéu tra b6 sung la 20 ngay ké tir ngay nhan dugc ho so, bao cao diéu tra va
két luan diéu tra b6 sung.

bicu 90. Xir Iy vu viéc canh tranh khong lanh manh
1. Trong thoi han 15 ngay ké tir ngay nhan duoc hd so vu Viée, bao cdo diéu tra
va két luan diéu tra, Chu tich Uy ban Canh tranh Qudc gia phai ra mot trong céc

a) Xu ly vu viéc canh tranh khéng lanh manh;

b) Yéu cau Co quan diéu tra vu viéc canh tranh diéu tra b6 sung trong
truong hop nhan thay cac ching ct thu thap chua da dé xac dinh hanh vi vi
pham quy dinh cua phép luat vé canh tranh. Thoi han diéu tra bd sung 1a 30
ngay ké tir ngay ra quyét dinh;

¢) Pinh chi giai quyét vu viéc canh tranh khéng lanh manh.

2. Thoi han xir Iy vu viéc canh tranh khdng lanh manh trong truong hop diéu tra
bd sung 1a 10 ngay ké tir ngay nhan duoc hd so, bao cao diéu tra va két luan
diéu tra b6 sung.

Piéu 91. Xir ly vu viéc han ché canh tranh

1. Trong thoi han 15 ngay ké tir ngay nhan dugc hd so vu viéc, bao céo
diéu tra va két luan diéu tra, Cha tich Uy ban Canh tranh Quéc gia phai ra quyét
dinh thanh 1ap Hoi ddng xir Iy vu viéc han ché canh tranh dé xt Iy vu viéc han
ché canh tranh.

2. Trong thai han 30 ngay ké tir ngay dugc thanh 1ap, Hoi dong xu 1y vu

viéc han ché canh tranh c6 thé yéu cau Co quan diéu tra vu viéc canh tranh tién
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hanh diéu tra bd sung trong truong hop nhan thiy cac chiing ci thu thap chua
da dé xac dinh hanh vi vi pham quy dinh cua phap luat vé canh tranh. Thoi han
diéu tra b6 sung 1a 60 ngay ké tir ngay yau cau.

3. Trong thoi han 60 ngay ké tir ngay dugc thanh I1ap hoic ngay nhan
duoc bao cao diéu tra va két luan diéu tra bo sung, Hoi dong xt Iy vu viéc han
ché canh tranh phai ra quyét dinh dinh chi giai quyét vu viéc canh tranh theo
quy dinh tai DPiéu 92 caa Luat nay hoic ra quyét dinh xt Iy vu viéc canh tranh
theo quy dinh tai Didu 94 cua Luat nay.

4. Truéc khi ra quyét dinh x Iy vu viéc han ché canh tranh, Hoi déng
xt Iy vu viéc han ché canh tranh phai mo phién diéu tran theo quy dinh tai
: Piéu 93 cua Luat nay.

5. Hoi dong xir Iy vu viéc han ché canh tranh ra quyét dinh xir Iy vu viéc
han ché canh tranh trén co sé thao luan, bo phiéu kin va quyét dinh theo da sé.
Piéu 92. Pinh chi gidi quyét vu viéc canh tranh

: Chu tich Uy ban Canh tranh Qudc gia xem xét viéc quyét dinh dinh chi giai
quyét vu viéc vi pham quy dinh vé tap trung kinh té va vu viéc canh tranh
khong lanh manh trong cac truong hop sau day:

a) Bén khiéu nai rat don khiéu nai va bén bi diéu tra cam két cham dut
hanh vi bi diéu tra, cam két thuc hién bién phap khic phuc hau qua;

§ b) Truong hop thuc hién didu tra theo quy dinh tai khoan 2 Didu 80 ciia
Luat ndy, bén bi diéu tra cam két cham dat hanh vi bi diéu tra, cam két thuc hién
bién phéap khac phuc hau qua.

Hoi dong xur Iy vu viéc han ché canh tranh xem xét viéc quyét dinh dinh chi giai
quyét vu viéc han ché canh tranh trong cac trudong hop sau day:

Bén khiéu nai rat don khiéu nai va bén bj diéu tra cam két cham dat hanh vi bi
diéu tra, cam két thuc hién bién phap khic phuc hau qua;

Truong hop thuc hién diéu tra quy dinh tai khoan 2 Diéu 80 cia Luat nay, bén
bi diéu tra cam két cham dat hanh vi bi diéu tra, cam két thuc hién bién phap
khic phuc hau qua.

Quyét dinh dinh chi giai quyét vu viéc canh tranh phai duoc gui cho bén khiéu
nai, bén bi diéu tra va cong bb cong khai.

DPiéu 93. Phién diéu tran
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§ 1. Cham nhét 1 15 ngay truéc ngay két thic thoi han quy dinh tai khoan 3 Diéu
91 cua Luat nay, Hoi déng xir Iy vu viéc han ché canh tranh phai mé phién diéu
tran.

§ 2. Phién diéu trin duoc t chic cong khai. Truong hop ndi dung didu tran cé
lién quan dén bi mat nha nuéc, bi mat kinh doanh thi ¢6 thé duoc t6 chuc kin.
3. Quyét dinh m& phién diéu tran va gidy triéu tap tham gia phién diéu tran phai
dugc giri cho bén khiéu nai, bén bi diéu tra va céc to chirc, ca nhan lién quan
cham nhat 14 05 ngay lam viéc trudc ngay mo phién diéu tran; truong hop da
dugc Hoi dong xt Iy vu viéc han ché canh tranh triéu tap tham gia phién diéu

: tran ma vang mat khéng c6 1y do chinh dang hodc di duoc triéu tap tham gia
phién diéu tran hop 18 dén lan thi hai ma van vang mat thi Hoi dong xir Iy vu
viéc han ché canh tranh van tién hanh xt Iy vu viéc canh tranh theo quy dinh.
4. Nhiing nguoi tham gia phién diéu tran bao gom:

a) Thanh vién Hoi dong xt Iy vu viéc han ché canh tranh;

§ b) Bén khiéu nai;

c) Bén bi diéu tra;

d) Nguoi bao vé quyén va loi ich hop phap cua bén khiéu nai, bén bi diéu tra;
d) Thu truéng Co quan diéu tra vu viéc canh tranh va diéu tra vién vu viéc canh
tranh da diéu tra vu viéc canh tranh;

¢) Thu ky phién didu trin:

g) Nguoi ¢6 quyén loi, nghia vu lién quan va nhitng ngudi khac duoc ghi trong
quyét dinh mo phién diéu tran.

5. Tai phién diéu tran, ngudi tham gia phién diéu tran trinh bay y kién va tranh
ludn dé bao vé quyén va loi ich hop phap caa minh. Cac y kién va tranh luan tai
phién diéu tran phai dugc ghi vao bién ban.

Piéu 94. Quyét dinh xir ly vu viéc canh tranh

1. Quyét dinh xtr Iy vu viéc canh tranh c6 cac ndi dung chii yéu sau day:
a) Tom tat ndi dung vu viéc;

b) Phan tich vu viec;

c) Két luan xu 1y vu viéc.
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2. Quyét dinh xir Iy vu viéc canh tranh duoc téng dat cho to chuc, c&
nhan cd lién quan trong thoi han 05 ngay 1am viéc ké tir ngay ky.

3. Viéc téng dat quyét dinh xir Iy vu viéc canh tranh phai dugc thuc hién
bang mot hoic mot s phuong thirc sau day:

a) Truc tiép;

b) Qua buu dién;

¢) Qua ngudi thir ba duoc iy quyén.

4. Truong hop khong tong dat duoc theo mdt trong cac phuong thirc quy
dinh tai khoan 3 Biéu nay thi quyét dinh xir Iy vu viéc canh tranh phai duoc
niém yét cong khai hoic thong bao trén cac phuong tién thong tin dai ching.

Picu 95. Hiéu luc cia quyét dinh xir ly vu viéc canh tranh
Quyét dinh xu ly vu viéc canh tranh c6 hiéu luc phap luat ké tir ngay két thic
thoi han khiéu nai quy dinh tai Diéu 96 cta Luat nay, trir truong hop quy dinh
tai khoan 2 Diéu 99 cua Luit nay.

Muc 5
GIAI QUYET KHIEU NAI QUYET DPINH
XU LY VU VIEC CANH TRANH

Picu 96. Khiéu nai quyét dinh xir Iy vu viéc canh tranh
Trong thai han 30 ngay ké tir ngay nhan dugc quyét dinh xir Iy vu viéc canh
tranh, t6 chirc, c& nhan khong nhét tri véi mot phan hoic toan bd ndi dung quyét
dinh xir Iy vu viéc canh tranh thi c6 quyén khiéu nai dén Chu tich Uy ban Canh
tranh Qudc gia.

Picu 97. Pon khiéu nai quyét dinh xir Iy vu viéc canh tranh
Pon khiéu nai quyét dinh xt Iy vu viéc canh tranh phai c6 cac noi dung chu yéu
sau day:

a) Ngay, thang, nam lam don khiéu nai;
b) Tén, dia chi cua bén 1lam don khiéu nai;

c) So, ngay, thang, nam cua quyét dinh xir Iy vu viéc canh tranh bi khiéu
nai;

d) Ly do cua viéc khiéu nai va yéu cau caa bén lam don khiéu nai;

d) Chir ky, con dau (néu c6) cia bén 1am don khiéu nai.

L T L Y e R e L Al e R R ARV v v v v e vV v Y O A vy

R R R NI N N N N N N N R N N N N N N N N A R R N A AP N N A NN N N N N N A AP P A N N N N R N N NN P N N N N

»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»



/////////////////////////////////////////////////////////////////////////////////////////////////////////

2. Bon khiéu nai quyét dinh xir Iy vu viéc canh tranh kém theo thang tin, ching
ctr b6 sung (néu cd) chitng minh cho khiéu nai cia minh 14 ¢6 can ctr va hop
% phap.

Piéu 98. Thu Iy don khiéu nai quyét dinh xix Iy vu viéc canh tranh
Trong thoi han 10 ngay ké tir ngay nhan duoc khiéu nai, Cha tich Uy ban Canh
tranh Quéc gia cd trach nhiém thu Iy giai quyét, théng bao bing vin ban cho
bén khiéu nai va cc bén lién quan dén nodi dung don khiéu nai; trudng hop

: khong thu Iy giai quyét thi phai tra 11 bang van ban va néu rd ly do.

Pi¢u 99. Hau qua ciia viéc khiéu nai quyét dinh xir Iy vu viéc canh
tranh

Quyét dinh xt ly vu viéc canh tranh bi khiéu nai van tiép tuc duoc thi hanh, trir
truong hop quy dinh tai khoan 2 Didu nay.

Trong qué trinh giai quyét khiéu nai, néu xét thay viéc thi hanh mot phan hoic toan
bo quyét dinh xir Iy vu viéc canh tranh bi khiéu nai s& gy hau qua khé khac phuc
: thi Chit tich Uy ban Canh tranh Quéc gia ra quyét dinh tam dinh chi viéc thi hanh
mot phan hoic toan bo quyét dinh d6. Quyét dinh tam dinh chi cia Chu tich Uy
ban Canh tranh Quéc gia hét hiéu lec ké tir ngay quyét dinh giai quyét khiéu nai
quyét dinh xu Iy vu viéc canh tranh c6 hiéu luc phap lut.

Piéu 100. Giai quyét khiéu nai quyét dinh xir ly vu viéc canh tranh

§ 1. Viéc giai quyét khiéu nai dbi véi vu viec han ché canh tranh duoc quy dinh
nhu sau:

a) Trong thoi han 05 ngay lam viéc ké tir ngay thu 1y don khiéu nai, Chi tich
Uy ban Canh tranh Quéc gia quyét dinh thanh lap Hoi dong giai quyét khiéu nai
quyét dinh xu ly vu viéc canh tranh bao gdm Chu tich Uy ban Canh tranh Québc
gia va tat ca cac thanh vién khac cua Uy ban Canh tranh Qudc gia, trir cac thanh
vién da tham gia Hoi ddng xir Iy vu viéc han ché canh tranh;

b) Viéc ra quyét dinh giai quyét khiéu nai phai c6 it nhat hai phan ba tong s6
thanh vién Hoi dong giai quyét khiéu nai tham gia.

Quyét dinh giai quyét khiéu nai duoc thdng qua bang céch biéu quyét theo da
sb; truong hop sé phiéu ngang nhau thi quyét dinh theo y kién caa Chu tich Hoi
: ddng giai quyét khiéu nai;
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¢) Thoi han giai quyét khiéu nai 1a 30 ngay ké tir ngay ra quyét dinh thanh lap
Hoi ddng giai quyét khiéu nai.
2. Viéc giai quyét khiéu nai ddi véi vu viéc vi pham quy dinh vé tap trung kinh
té, canh tranh khong lanh manh duoc quy dinh nhu sau:
a) Sau khi thu Iy don khiéu nai, Chu tich Uy ban Canh tranh Quéc gia c6 trach
nhiém giai quyét khiéu nai theo tham quyén;
b) Thoi han giai quyét khiéu nai 1a 30 ngay ké tir ngay thu 1y don khiéu nai.
3. Bdi véi vu viéc phuc tap, thoi han giai quyét khiéu nai quy dinh tai khoan 1
va khoan 2 Diéu nay c6 thé kéo dai nhung khong qua 45 ngay ké tir ngay thu Iy.

bicu 101. Quyét dinh giai quyét khiéu nai quyét dinh xir Iy vu viéc
canh tranh
1. Giir nguyén quyét dinh xt ly vy viéc canh tranh.
2. Stra mot phan hozc toan bo quyét dinh xir Iy vy viéc canh tranh.
3. Hay quyét dinh xir Iy vu viéc canh tranh dé giai quyét lai trong céc trudng
hop sau day:
a) Thanh phan Hoi dong xir Iy vu viéc han ché canh tranh khong dung quy dinh
cua Luat nay;
b) C6 vi pham nghiém trong vé tb tung canh tranh;
c) C6 tinh tiét mi dan dén kha nang thay doi co ban quyét dinh xtr Iy vu viéc
canh tranh ma trong qua trinh diéu tra, xir Iy vu viéc canh tranh khong thé biét
duorc.
4. Truong hop quyét dinh xir Iy vy viéc canh tranh bi huy theo quy dinh tai khoan
3 Piéu nay, Chu tich Uy ban Canh tranh Qudc gia giao lai hd so cho Co quan diéu
tra vu viéc canh tranh hoac thanh lap Hoi déng xu ly vu viéc han ché canh tranh
theo quy dinh ctia Luat ndy. Thanh vién Hoi ddng xt 1y vu viéc han ché canh
tranh, diéu tra vién vi pham trong truong hop quy dinh tai diém a va diém b khoan
3 Piéu nay khong duoc tiép tuc tham gia diéu tra, xir Iy vu viéc nay.

biéu 102. Hiéu luc caa quyét dinh giai quyét khiéu nai
1. Quyét dinh giai quyét khiéu nai quyét dinh xu 1y vu viéc canh tranh c6 hiéu
luc phap luat ké tir ngay ky.
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2. Trong thai han 05 ngay 1am viéc ké tir ngay ky, quyét dinh giai quyét khiéu
nai quyét dinh xu ly vu viéc canh tranh phai duoc guri dén t6 churc, ca nhan co
lién quan dé thi hanh.

Piéu 103. Khéi kién quyét dinh giai quyét khiéu nai
1. Trudng hop khong dong y véi quyét dinh giai quyét khiéu nai, to chuc, ca
nhan cd quyén khai kién mot phan hozc toan b noi dung cua quyét dinh giai
quyét khiéu nai quyét dinh xir Iy vu viéc canh tranh tai Tod an cé tham quyén
theo quy dinh cua Luat T4 tung hanh chinh trong thoi han 30 ngay ké tir ngay
nhan duoc quyét dinh giai quyét khiéu nai quyét dinh xt Iy vu viéc canh tranh.
2. Truong hop Toa an thy 1y don khoi kién theo quy dinh tai khoan 1 Diéu nay,
Uy ban Canh tranh Quéc gia cd trach nhiém chuyén hd so vu viéc canh tranh dén
Toa an trong thoi han 10 ngay ké tir ngay nhan duoc y&u cau cua Toa &n.

Muc 6
CONG BO CAC QUYET BINH CUA UY BAN CANH TRANH QUOC GIA

Piéu 104. Cac quyét dinh phai dwec cong bé cong khai

tai Diéu 105 cta Luét nay:
a) Quyét dinh dugc hudng mién trir d6i voi thoa thuin han ché canh tranh bi
cém;
b) Quyét dinh vé viéc tap trung kinh té;
¢) Quyét dinh xu ly vu viéc canh tranh:
d) Quyét dinh dinh chi giai quyét vu viéc canh tranh;
d) Quyét dinh giai quyét khiéu nai quyét dinh xt ly vu viéc canh tranh.
2. Uy ban Canh tranh Qudc gia cong bb cong khai cac quyét dinh quy dinh tai
khoan 1 Biéu nay sau khi quyét dinh da co hiéu lyc phap luat.

Piéu 105. Noi dung khdng cong bd
Chu tich Uy ban Canh tranh Quéc gia quyét dinh khéng cong bé noi dung lién
quan t&i bi mat nha nudc, bi mat kinh doanh cua doanh nghiép trong cac quyét
dinh quy dinh tai khoan 1 Diéu 104 cta Luat nay.

3 1. Cac quyét dinh sau day phai duoc cong bod cong khai, trir ndi dung quy dinh
g DPieu 106. Pang tai ngi dung quyet dinh phai dwoc cong bo
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Noi dung duge phép cong bd trong quyét dinh quy dinh tai khoan 1 Diéu 104
ctia Luat nay phai duoc dang tai trén trang thong tin dién ttr cia Uy ban Canh
tranh Qudc gia trong thoi gian 90 ngay lién tuc ké tir ngay quyét dinh nay co
hi¢u luc phap luat.
Piéu 107. COng bé va ding tai bao cao két qua hoat déng hang nim
ciia Uy ban Canh tranh Qudc gia
Uy ban Canh tranh Qudc gia cong bd va diang tai bao cao két qua hoat dong
hang nam trén trang thong tin dién tr ctia Uy ban Canh tranh Qudc gia.
Muc 7
HOP TAC QUOC TE TRONG QUA TRINH TO TUNG CANH TRANH
Piéu 108. Hop tac qudc té trong qué trinh td tung canh tranh
1. Uy ban Canh tranh Qudc gia tién hanh hoat dong hop tac véi cac co quan
canh tranh ciia nuéc ngoai trong qué trinh t tung canh tranh dé Kip thoi phat
hién, diéu tra va xur 1y dbi vai cac hanh vi ¢d dau hiéu vi pham quy dinh cua
phap luat vé canh tranh.

van, trao doi thdng tin, tai liéu hodc cac hoat dong hop tac qudc té phu hop khac
theo quy dinh cia phap luat Viét Nam va diéu udc quéc té ma nudc Cong hoa
xa hoi chua nghia Viét Nam la thanh vién.

Piéu 109. Nguyén tic hgp tac quéc té trong qua trinh to tung canh tranh
1. Hop tac qudc té trong td tung canh tranh duoc thuc hién trén nguyén tac ton
trong doc 1ap, chu quyén, toan ven 1anh thé qudc gia, khng can thiép vao cong
viéc noi bo cua nhau, binh dang va cing c6 lgi, phi hop véi Hién phap, phéap
luat cia Viét Nam va diéu udc qudc té ma nudc Cong hoa xa hoi chii nghia Viét
Nam la thanh vién.
2. Trudng hop nudc Cong hoa x& hoi chii nghia Viét Nam chua ky két hosc
chua gia nhap diéu udc qudc té co lién quan thi viéc hop tac qudc té trong to
tung canh tranh duoc thuc hién theo nguyén tic co di c6 lai nhung khong duoc
trai voi Hién phép, phap luat cua Viét Nam, phi hop vai phap luat quéc té va
tap quéan qudc té.
Chuong IX

R 2. Pham vi hop tac qudc té trong qué trinh tb tung canh tranh bao gém tham
: XU LY VI PHAM PHAP LUAT VE CANH TRANH
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Piéu 110. Nguyén tic xir Iy vi pham, hinh thic xir Iy vi pham va bién
phép khic phuc hau qua vi pham phap luat vé canh tranh
1. T6 chirc, c& nhan c6 hanh vi vi pham phép luat vé canh tranh thi tuy theo tinh
chat, mtc d6 vi pham ma bi xtr Iy ky luat, xir phat vi pham hanh chinh hozc bi
truy ctru trach nhiém hinh su; néu gay thiét hai dén loi ich cia Nha nudc, quyén
va loi ich hop phap cua t chirc, c& nhan thi phai boi thuong thiét hai theo quy
dinh cta phép luat.
2. B6i véi mbi hanh vi vi pham phap luat vé canh tranh, to chiic, ca nhan vi
pham phai chiu mot trong cac hinh thic xi phat chinh sau day:
a) Canh cao;
b) Phat tién.
3. TUy theo tinh chat, mtc d6 vi pham, t6 chic, ca nhan vi pham phap luat vé
canh tranh con ¢ thé bi 4p dung mot hoac mot sé hinh thirc xtr phat bd sung

sau day:

tudc quyén st dung gidy phép, chung chi hanh nghé;

b) Tich thu tang vat, phuong tién duoc sir dung dé vi pham phép luét vé canh
tranh;

¢) Tich thu khoan lgi nhuan thu duoc tur viéc thuc hién hanh vi vi pham.

4. Ngoai céc hinh thire xtr phat theo quy dinh tai khoan 2 va khoan 3 Biéu nay,
t6 chirc, ca nhan vi pham phép luat vé canh tranh con c6 thé bi &p dung mot
hoac mot s6 bién phép khic phuc hau qua sau day:

a) Co cau lai doanh nghiép lam dung vi tri thong linh thi truong, lam dung vi tri
doc quyén;

b) Loai bo diéu khoan vi pham phép luat ra khoi hop dong, théa thuan hoac giao
dich kinh doanh;

¢) Chia, tach, ban lai mot phan hoic toan bo vén gop, tai san cua doanh nghiép

3 a) Thu hoi Giay chung nhan dang ky doanh nghiép hoac van ban tuong duong,
S hinh thanh sau tap trung kinh te;
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d) Chiu sy kiém soat cia co quan nha nudc ¢6 thim quyén vé gia mua, gia ban
hang hoa, dich vu hodc cac diéu kién giao dich khac trong hop dong cua doanh
nghiép hinh thanh sau tap trung kinh té;

§ d) Cai chinh cong khai:

&) C4c bicn phap cin thiét khac dé khic phuc tac dong ciia hanh vi vi pham.,

§ 5. Chinh phu quy dinh chi tiét cac hinh thirc xit phat va bién phap khic phuc hau
qua d6i véi tirng hanh vi vi pham quy dinh cia phap luat vé canh tranh.

Piéu 111. Phat tién d6i véi hanh vi vi pham phap luét vé canh tranh
1. Muc phat tién ti da d6i vai hanh vi vi pham quy dinh vé thoa thuan han ché
canh tranh, lam dung vi tri thong linh thi truong, lam dung vi tri doc quyén 1a
10% tong doanh thu caa doanh nghiép c6 hanh vi vi pham trén thi truong lién
quan trong nam tai chinh lién ké trudc nam thuc hién hanh vi vi pham, nhung
thap hon murc phat tién thap nhat déi vai cac hanh vi vi pham duoc quy dinh
trong B luat Hinh su.

2. Mtc phat tién tdi da di véi hanh vi vi pham quy dinh vé tap trung kinh té Ia
05% tong doanh thu cua doanh nghiép vi pham trén thi truong lién quan trong
ndm tai chinh lién ké trude nam thyc hién hanh vi vi pham.

3. Muc phat tién toi da doi vai hanh vi vi pham quy dinh vé canh tranh khdng
lanh manh 1a 2.000.000.000 déng.

: 4. Muc phat tién ti da ddi véi hanh vi khac vi pham quy dinh cua Luat nay 13

: 200.000.000 ddng.

5. Mtc phat tién tdi da quy dinh tai cac khoan 1, 2, 3 va 4 Diéu nay &p dung dbi
véi hanh vi vi pham cua té chie; déi voi c& nhan 6 ciing hanh vi vi pham phép
luat vé canh tranh, mac phat tién toi da bang mot phan hai mac phat tién téi da

§ ddi vai t6 chuc.

6. Chinh pha quy dinh chi tiét mac phat tién d6i véi hanh vi vi pham quy dinh
cta Luat nay.

Pieu 112. Chinh sach khoan héng

1. Doanh nghiép tw nguyén khai béo gitp Uy ban Canh tranh Quéc gia phét
hién, diéu tra va xu ly hanh vi thoa thuan han ché canh tranh bi cAm quy dinh tai
Piéu 12 cua Luat nay dugc mién hodc giam muc xir phat theo chinh sach khoan
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2. Chui tich Uy ban Canh tranh Quéc gia quyét dinh viéc mién hoac giam muc
xt phat theo chinh sach khoan hang.

3. Viéc mién hoic giam muc xur phat quy dinh tai khoan 1 Biéu nay duogc thuc
hién trén co so dap tmg du cac diéu kién sau day:

a) Pa hodc dang tham gia voi vai trd 1a mot bén caa thoa thuan han ché canh
tranh quy dinh tai Diéu 11 caa Luét nay;

b) Tu nguyén khai bao hanh vi vi pham trude khi co quan c6 tham quyén ra
quyét dinh diéu tra;

¢) Khai béo trung thuc va cung cap toan bo céc thdng tin, chang cir co dugc vé
hanh vi vi pham, c6 gia tri dang ké cho viéc phat hién, diéu tra va xt Iy hanh vi
vi pham;

d) Hop tac day du véi co quan c6 tham quyén trong sudt qua trinh diéu tra va
xir Iy hanh vi vi pham.

4. Quy dinh tai khoan 1 Diéu nay khong &p dung d6i voi doanh nghiép cé vai
tro ép budc hoic td chirc cho cac doanh nghiép khac tham gia thoa thuan.

don xin huong khoan hong dén Uy ban Canh tranh Qudc gia dap Gng du cac
diéu kién quy dinh tai khoan 3 Diéu nay.

6. Can ctr xac dinh doanh nghiép dugc huong khoan hong dugc quy dinh nhu
sau:

a) Tha tu khai béo;

b) Thoi diém khai bao;

¢) Mtc do trung thyc va gié tri caa cac théng tin, ching ctr da cung cap.

7. Viéc mién, giam muc phat tién duoc thuc hién nhu sau:

a) Doanh nghiép dau tién c6 don xin huéng khoan hong va dap tmg du diéu
kién quy dinh tai khoan 3 Piéu nay dugc mién 100% muc phat tién;

b) Doanh nghiép thtr hai va thir ba ¢6 don xin huang khoan hong va dap tng du
diéu kién quy dinh tai khoan 3 Diéu nay lan luot duoc giam 60% va 40% mirc
phat tién.

. 5. Chinh sach khoan hong ap dung cho khéng qua 03 doanh nghiép dau tién nop
: Piéu 113. Tham quyén va hinh thite xir Iy vi pham phap luit vé canh tranh
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1. Trudng hop co quan nha nuée thuc hién hanh vi quy dinh tai khoan 1 Diéu 8
cua Luat nay, Uy ban Canh tranh Qudc gia c6 trach nhiém yéu cau co quan nha
nuéc cham dat hanh vi vi pham va khac phuc hau qua. Co quan nha nuée duoc
yéu cau phai chdm dut hanh vi vi pham, khac phuc hau qua va bdi thuong thiét
hai theo quy dinh cua phap luat.

§ 2. Truong hop té chic, ca nhan thyc hién hanh vi bi cdm quy dinh tai khoan 2
§ Pidu 8 cia Luat nay, Chu tich Uy ban Canh tranh Quéc gia, Hoi ddng xir Iy vu
viéc han ché canh tranh c6 cac tham quyén sau day:

a) Phat canh cao;

b) Phat tién quy dinh tai khoan 4 Didu 111 ciia Luat nay:

§ ¢) Ap dung bién phap quy dinh tai diém b, diém ¢ khoan 3 va diém d, diém e

§ khoan 4 Didu 110 cia Luat nay:

d) Yéu cau co quan nha nudc co tham quyén &p dung bién phap quy dinh tai

: diém a khoan 3 Diéu 110 cua Luat nay.

3. Bdi véi hanh vi vi pham quy dinh vé thoa thuan han ché canh tranh, lam
dung vi tri thdng linh thi treong, lam dung vi tri doc quyén, Hoi dong xi 1y vu
viéc han ché canh tranh c6 céc tham quyén sau day:

a) Phat canh cao;

: b) Phat tién theo quy dinh tai khoan 1 Diéu 111 caa Luat nay;

: ¢) Ap dung bién phap theo quy dinh tai diém b, diém ¢ khoan 3 va cac diém a,
b, d, d, e khoan 4 Piéu 110 cua Luat nay;

d) Yéu cau co quan nha nudc c6 tham quyén ap dung cac bién phap quy dinh tai
diém a khoan 3 va diém a khoan 4 Biéu 110 cua Luat nay.

4. B6i voi hanh vi vi pham quy dinh vé tap trung kinh té, Chu tich Uy ban Canh
tranh Quéc gia cd cac tham quyén sau day:

a) Phat canh cao;

b) Phat tidn quy dinh tai khoan 2 Bidu 111 cua Luat nay:

: c) Ap dung bién phéap quy dinh tai diém b, diém ¢ khoan 3 va cac diém a, c, d, e
: khoan 4 Piéu 110 ciia Luat nay;

d) Y&u cau co quan nha nudc c6 tham quyén ap dung cac bién phap quy dinh tai
diém a khoan 3 va diém a khoan 4 Diéu 110 cua Luat nay.
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5. Bdi véi hanh vi vi pham quy dinh vé canh tranh khdng lanh manh va céc
hanh vi vi pham khac theo quy dinh cua Luat nay khéng thudc truong hop quy
dinh tai cac khoan 1, 2, 3 va 4 Biéu nay, Chu tich Uy ban Canh tranh Qudc gia
c6 cac tham quyén sau day:

a) Phat canh cao;

b) Phat tién quy dinh tai khoan 3 va khoan 4 Didu 111 cia Luat ndy:

§ ¢) Ap dung bién phap quy dinh tai diém b, diém c khoan 3 va diém d, diém e
khoin 4 Pidu 110 cia Luat ny:

d) Y&u ciu co quan nha nudc c6 tham quyén ap dung bién phap quy dinh tai
diém a khoan 3 Biéu 110 caa Luat nay.

6. Cac hanh vi quy dinh tai khoan 7 Diéu 45 cua Luat nay duoc xi Iy theo quy
dinh cua phap luat khac c6 lién quan.

Piéu 114. Thi hanh quyét dinh xir ly vu viéc canh tranh

1. Sau 15 ngay ké tir ngay quyét dinh xur ly vu viéc canh tranh c6 hiéu luc phap
luat ma bén phai thi hanh khong tu nguyén thi hanh thi bén dugc thi hanh, Uy
ban Canh tranh Quéc gia c6 quyén yéu cau co quan nha nudc ¢ tham quyén to
chte thi hanh quyét dinh.

2. Trudng hop quyét dinh xt Iy vu viéc canh tranh 6 lién quan dén tai san cua
bén phai thi hanh thi Uy ban Canh tranh Quéc gia yéu cau co quan thi hanh an
dan su c6 tham quyén t6 chic thi hanh quyét dinh.

Piéu 115. Thi hanh quyét dinh giai quyét khiéu nai quyét dinh xir ly
vu viéc canh tranh

1. Sau 15 ngay ké tir ngay quyét dinh giai quyét khiéu nai quyét dinh xir Iy vu
viéc canh tranh ¢ hiéu luc phap luat ma bén phai thi hanh khéng tu nguyén thi
hanh hoic khong khoi kién ra Toa 4n theo quy dinh tai Didu 103 cia Luat nay
thi bén dugc thi hanh, Uy ban Canh tranh Qudc gia c6 quyén yéu cau co quan
nha nudc co tham quyén t6 chuc thi hanh quyét dinh.

2. Truong hop quyét dinh giai quyét khiéu nai quyét dinh xir Iy vu viéc canh tranh
c6 lién quan dén tai san ctia bén phai thi hanh thi bén dugc thi hanh, Uy ban Canh
tranh Quéc gia co quyén yéu ciu co quan thi hanh an dan su ¢ tham quyén to
chic thi hanh quyét dinh.

Chuong X
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PIEU KHOAN THI HANH

Piéu 116. Sira doi, bd sung, bai bé quy dinh trong mét sé luat khac
1. Sira d6i, b6 sung mot sb diéu cua Luat Thi hanh an dan su s6 26/2008/QH12 da
duoc sira d6i, bd sung mot sé didu theo Luat s6 64/2014/QH13 nhu sau:

\

a) Thay cum tir “quyét dinh xt ly vu viéc canh tranh caia Hoi ddng xir 1y vu viéc
canh tranh” tai Diéu 1, diém e khoan 2 Diéu 35, diém a khoan 1 Diéu 56 bang
cum tir “quyét dinh xt ly vu viéc canh tranh ctiia Cha tich Uy ban Canh tranh
Qudéc gia, Hoi ddng xi Iy vu viéc han ché canh tranh, quyét dinh giai quyét khiéu
nai quyét dinh xu 1y vu viéc canh tranh cua Cha tich Uy ban Canh tranh Quéc
gia, Hoi ddng giai quyét khiéu nai quyét dinh xir Iy vu viéc canh tranh”;

b) Thay cum tir “Hoi dong X Iy vu viéc canh tranh” tai Diéu 26 va Biéu 27 bang
cum tir “Chu tich Uy ban Canh tranh Qudc gia, Hoi déng xt Iy vu viéc han ché
canh tranh, Hoi déng giai quyét khiéu nai quyét dinh xt 1y vu viéc canh tranh”;

C) Piém d khoan 1 Piéu 2 dugc sua ddi, bd sung nhu sau:

gia, Hoi dong xir 1y vu viéc han ché canh tranh, quyét dinh giai quyét khiéu nai
quyét dinh xt ly vu viéc canh tranh cia Chu tich Uy ban Canh tranh Quéc gia,
Hoi dong giai quyét khiéu nai quyét dinh xtr Iy vu viéc canh tranh ma sau 15
ngay ké tir ngay co hiéu luc phép luat duong sy khdng tu nguyén thi hanh,
khong khai kién tai Toa an;”.
2. B&i bo khoan 6 Biéu 19 cua Luat Vién théng sé 41/2009/QH12.
3. BAi bo diém 4.1 tiéu muc 04, myc 11, Phan A thugc Phy luc s6 01 ban hanh
kém theo Luat Phi va ¢ phi s6 97/2015/QH13.

Piéu 117. Hiéu luc thi hanh
1. Luat nay co hiéu lyc thi hanh tir ngay 01 thang 7 nam 2019.
2. Luat Canh tranh s 27/2004/QH11 hét hiéu luc ké tir ngay Luat nay co hiéu
luc thi hanh.

3 “d@) Quyet dinh xr ly vu viéc canh tranh cta Chu tich Uy ban Canh tranh Quoc
; DPiéu 118. Pieu khoan chuyeén tiep
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Ké tir ngay Luat nay c6 hiéu luc thi hanh, hanh vi vi pham phap luat vé canh
tranh theo quy dinh caa Luat Canh tranh s6 27/2004/QH11 duoc tiép tuc xem
Xét, giai quyét nhu sau:

1. Hanh vi vi pham dang bi diéu tra, xir Iy ma dugc xac dinh khéng vi pham quy
dinh ctia Luat nay thi duge dinh chi diéu tra, xir Iy;

2. Hanh vi vi pham dang bi diéu tra, xtr ly, giai quyét khiéu nai quyét dinh xi ly
vu Viéc canh tranh ma van bi xac dinh vi pham quy dinh cua Luat nay thi tiép tuc
bi diéu tra, xtr Iy, giai quyét khiéu nai theo quy dinh cua Luat nay. Truong hop
hinh thtic xir Iy hodc muc phat tién d6i véi hanh vi vi pham theo quy dinh caa

Luat nay cao hon quy dinh cua Luat Canh tranh s6 27/2004/QH11 thi &p dung
quy dinh cua Luat Canh tranh s6 27/2004/QH11.

Ludt nay dwoc Quéc hgi nuwéc Cong hod x& héi chi nghia Viét Nam khoa X1V,

Ky hop thit 5 thong qua ngay 12 thang 6 nam 2018.

CHU TICH QUOC HOI

Nguyén Thi Kim Ngan
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PHU LUC 3: TOAN VAN CHUONG 16: CANH TRANH - HIEP
PINH CPTPP

(TIENG ANH VA BAN DICH TIENG VIET)

CHUONG 16
CHINH SACH CANH TRANH

Piéu 16.1: Luit va cac co' quan thuc thi vé canh tranh va hanh vi kinh doanh phan canh
tranh®

1. M&i Bén phai ban hanh hozc duy tri phap luat canh tranh qudc gia, theo d6 cAm hanh vi
kinh doanh phan canh tranh nhdm muyc tiéu thuc day hiéu qua kinh té va phuc lgi nguoi tiéu
dung, va phai thuc hién cac hanh dong phu hop ddi voi hanh vi do. Céc luat trén phai xem xét
dén Cdc nguyén tac cia APEC nham Tang cuong Canh tranh va Cdi cach quy dinh diéu tiét
nganh dua ra tai Auckland ngay 13 thang 9 nam 1999.

2. Mbi Bén phai nd luc ap dung luat canh tranh qudc gia dbi voi tat ca cac hoat dong thuong

mai trong pham vi lanh th6 nuée minh24.Tuy nhién, moi Bén c6 thé dua ra nhitng mién trir

bach va dua trén co sé chinh sach cong hodc lg1 ich cong.

3. Mbi Bén phai duy tri mdt hodc cac co quan chiu trach nhiém thyc thi luat canh tranh quéc
gia (co quan canh tranh qubc gia). Mdi Bén phai dam bao rang chinh sach thyc thi ciia mot
hoic cac co quan d6 13 phu hop véi cac muc tiéu dé ra & Poan 1 va khong duoc phan biét doi
xtr dya trén qudc tich.

Piéu 16.2: Thi tuc cong bing trong thue thi lut canh tranh®

1. Mdi Bén phai dam bao rang trudc khi ap dung mot bién phap xir phat hodc bién phéap khéc
phuc dbi voi mot ngudi vi pham phap lut canh tranh cta nuée do, can cho phép ngudi do:
(a) biét duoc thong tin vé cac quan ngai canh tranh cta co quan canh tranh quéc gia;

(b) ¢6 co hoi hop 1y dé co luat su dai dién; va

2% Pidu nay thuoc pham vi diéu chinh cua Phu luc 16-A (Ap dung Diéu 16.2, Diéu 16.3 va Diéu 16.4 dbi véi
Bru-ndy Da-rit-xa-lam).
2 Pé 1o rén,g hon, khong diéu nao trong khoéan 2 duogc hiéu 12‘{ khoéng cho phép céc bén ap dung luét canh traph
cua minh do6i véi cac hoat ddng thuong mai bén ngoai lanh tho cé tdc dong phan canh tranh trong pham vi tham
quyén phap ly ctia minh.
% Pidu nay thuoc pham vi diéu chinh cua Phu luc 16-A (Ap dung Diéu 16.2, Diéu 16.3 va Diéu 16.4 dbi véi
Bru-niy Da-rit-xa-lam).
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(c) ¢ co hoi hop 1y dé duge didu tran va trinh bay cac chimg clr bio vé minh, trir trudng hop
Bén d6 c6 thé cho phép ngudi d6 dugc diéu tran va trinh bay ching cir trong mot khoang thoi
gian thich hop sau khi 4n dinh hinh thirc xir phat hodc bién phép khéc phuc tam thoi.

Cu thé, mdi Bén phai cho phép bén vi pham mot co hoi hop 1y dé trinh bay ching cir hodc 1oi
khai bao chita cho minh, bao gdm: néu co thé ap dung, viéc cung cip nhiing phan tich cia
chuyén gia c6 chuyén mén phu hop; tham van chéo bat ky nhan chimg dua ra 161 khai; va
xem xét va bac bo chimg ctr dua ra trong qua trinh té tung?®®.

2. M&i Bén phai 4p dung hodc duy tri cac thi tuc bang vin ban dé tién hanh diéu tra theo luat
canh tranh quéc gia. Néu cac vu viée diéu tra d6 khong co thoi han két thic cu thé, co quan
canh tranh qudc gia ciia mdi Bén phai nd luc tién hanh viéc diéu tra trong khoang thoi gian
hop 1y.

3. M&i Bén phai ap dung hodc duy tri cic quy dinh vé thu tuc td tung va chimg cir 4p dung
trong qua trinh to tung ddi véi cac hanh vi bi céo budce vi pham ludt canh tranh quéc gia va
xéc dinh hinh thirc x{r phat va bién phéap khac phuc theo d6. Cac quy dinh nay phai bao gom
cac thi tuc dua ra bang ching, bao gdm céac bang ching cta chuyén gia néu co thé ap dung,
va s& ap dung binh ding cho tat ca cac bén tham gia t6 tung.

4. Mbi Bén phai danh cho nguoi 13 dbi twong ap dung bién phap xtr phat hodc khic phuc do
hanh vi vi pham phap luat vé canh tranh cta nudc minh co hdi dugc xem xét lai hinh thire xir
phat hoic bién phap khéc phuc, bao gdm viéc xem xét c4c sai S0t ban chat hodc sai sot vé thu
tuc t6 tung bi cdo budc, tai mot toa an hodc mot hoi dong doc 1ap duoc thanh lap theo phép
luat Bén do.

5. M6i Bén phai cho phép co quan canh tranh nuéc d6 giai quyét vi pham bi cdo budc mot
cach tu nguyén thong qua sy chap thuin cta co quan canh tranh v6i d6i tuong bi diéu tra.
Mot Bén ¢o thé cho phép co ché dan Xép tu nguyén can duoc toa an hodc hoi déng doc lap
chap thuan hoic 13y y kién ctia cong chung trude khi dua ra phan quyét cudi cung.

6. Néu co quan canh tranh cia mot Bén thong béo t6i cong chiing vé mot cudc diéu tra dang
duoc xem xét hodc dang tién hanh thi trong théng béo, co quan canh tranh d6 phai tranh ham
¥ rang ngudi duoc nhic dén trong thong bao d6 tham gia vao hanh vi bi cao budc hodc vi
pham phép luat canh tranh quc gia ciia Bén do.

7. Trong trudng hop mot co quan canh tranh qudc gia cao budc co sy vi pham phap luat canh
tranh qudc gia thi co quan d6 phai ¢ trach nhiém x4y dung co s phap 1y va chimg ci thyuc
tidn dbi v6i hanh vi bi cdo bude d6 trong qua trinh t6 tung27.

8. Mdi Bén phai quy dinh vé viéc bao vé bi mat kinh doanh, va nhitng thong tin khac ma co

quan canh tranh thu thap trong qua trinh diéu tra can dugc giit bi mét theo quy dinh phap luat

% Theo Diéu nay, qua trinh t6 tung c6 nghia 1a qua trinh té tung tu phap hodc hanh chinh sau mét cudc diéu tra
cao budc vi pham phép luat canh tranh.

27 Khéng diéu nao trong khoan 7 c6 thé ngan can mot Bén néu Bén do yéu ciu mot cha thé khong dong y véi
céo budc phai c6 trach nhiém dua ra cac yéu td nhat dinh dé chdng lai cac céo bugc trén.
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qudc gia. Trong trudng hop co quan canh tranh qudc gia ciia mot nude sir dung hodc 6 ¥
dinh str dung cac thong tin d6 trong qua trinh thuc thi, Bén d6 phai c6 co ché cho phép bén bi
diéu tra dugc kip thoi tiép can thong tin can thiét dé chuén bi cho viéc bao chita trude cdo
budc cuia co quan canh tranh mot cach phu hop va ding quy dinh phép luat.

9. Mbi Bén phai dam bao rang cic co quan canh tranh cho phép cho bén vi pham trong qua
trinh diéu tra hanh vi vi pham luat canh tranh c6 co hoi hop ly dé duge tham van van véi co
quan canh tranh vé nhitng van dé lién quan dén phap ly, thuc té va thi tuc phét sinh trong qua
trinh diéu tra.

Pidu 16.3: Quyén khéi kién ca nhan®

1. Theo muc dich cua Diéu nay, “quyén khoi kién c4 nhan” 1a quyén cho phép mot ngudi tim
cach khic phuc, bao gdm ca bién phap ngan chin, bang tién hodc cac bién phap khic phuc
khac, tir mot toa an hoac hoi dé)ng doc lap khac vé ton that cho viéc kinh doanh hodc tai san
ctia ngudi d6 do mot hanh vi vi pham luat canh tranh qudc gia, mot cach doc 1ap hodc sau khi
co quan canh tranh qudc gia phat hién mot hanh vi vi pham.

2. Nhan thirc rang quyén khoi kién ca nhan 1a sy bd sung quan trong cho t tung cong cta
phép luat canh tranh quéc gia, mdi Bén nén théng qua hodc duy tri phap luat hoic cac bién
phép khac nham cho phép thyc hién quyén khai kién c4 nhan mot cach doc lap.

3. Néu mot Bén khong ap dung hodc duy tri phap luat hay cac bién phap cho phép quyén
khéi kién ca nhan doc 1ap, Bén do6 phai ap dung hoac duy tri phap luat hoac cac bién phap
khac cho phép mét ngudi c6 quyén:

yéu cau co quan canh tranh qudc gia khoi xuwéng diéu tra ddi voi mot hanh vi bi cao bude vi
pham phép luat canh tranh quéc gia; va

tim cach khéc phuc tur toa &n hoac mdt hoi déng doc 1ap khéc sau khi co quan canh tranh
qudc gia phat hién mot hanh vi vi pham.

4. Mbi Bén phai dam bao rang quyén theo khoan 2 hodc 3 dugc danh cho ngudi cia Bén
khac véi cac diéu kién khong kém thuan loi hon so v6i quyén danh cho ngudi cua Bén do.

5. Mot Bén co thé xay dung céc tiéu chi hop 1y dé thuc hién bt ki quyén nao ma Bén do dat
ra hodc duy tri phu hop véi Diédu nay.

Diéu 16.4: Hop tac

1. Cac Bén cong nhan tim quan trong ctia viéc hop tac va phdi hop giita co quan canh tranh
cac nude nham thuc déy thuc thi phép luat canh tranh hi€u qua trong khu vuc thuong mai tu
do. Theo d6, mdi Bén phai:

(a) hop tac trong linh vyc chinh sach canh tranh bang cach trao doi thong tin vé sy phat trién

cua chinh sach canh tranh; va

%8 Piéu nay thuoc pham vi diéu chinh cua Phu luc 16-A (Ap dung Diéu 16.2, Diéu 16.3 va Piéu 16.4 dbi voi
Bru-niy Da-rit-xa-lam).
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(b) hop tac trong kha ning sin c¢6 ctia minh vé cic van dé thuc thi phap luat canh tranh, bao
gdm viéc thong bao, tham van va trao ddi thong tin.

2. Céc co quan canh tranh quc gia ciia mot Bén c6 thé xem xét thoa thuan hop tac trong do
dé ra cac diéu khoan hop tac trén co s& ma hai bén chdp nhan véi cac co quan canh tranh cta
Bén khac.

3. Cac Bén phai hop tac theo cach thirc phu hop véi luat, quy dinh va lgi ich quan trong cia
minh trong khuén kho nguédn lyc sin co.
Diéu 16.5: Hb trg k§ thuat
Nhan thirc rang cac Bén sé& c6 loi tir viéc chia sé kinh nghiém da dang vé phat trién, 4p dung
va thyc thi phéap luét canh tranh trong qua trinh xay dung va thuc thi chinh sach canh tranh
cua cac nudc, cac Bén s& xem xét thuc hién cac hoat dong thda thuan chung vé hd tro ky
thuat, dua trén nguén luc san co, gém:

(a) cung cip tu van hodc dao tao cac van dé lién quan, bao gdm thong qua trao ddi can bo;
(b) trao d6i thong tin va kinh nghiém vé tuyén truyén chinh sach canh tranh, bao gdm cac
bién phép thiic ddy vin héa canh tranh; va

(c) hd tro mot Bén trong qua trinh thyc thi ludt canh tranh méi.
Diéu 16.6: Bao vé ngudi tiéu dung

1. Cac Bén cong nhan tdm quan trong ctia chinh sach va thyc thi bao vé ngudi tiéu ding
nham tao ra cac thi trudng hiéu qua va mang tinh canh tranh va ting cudng phuc loi ngudi
tiéu dung trong khu vuc thuong mai ty do.

2. Véi muc dich cua Diéu nay, cac hoat dong thuong mai mang tinh gian lan va Itra ddo l1a
cac hanh dong thuong mai gian 1an va Itra ddo gy thi¢t hai thuc té cho nguoi tieu dung, hodc
dan dén mot nguy co gay thiét hai sip xay ra néu nhu khéng dugc ngan chin, chang han nhu:
hanh vi dién ta sai thyc té vat chat, bao gdm dién ta c6 ham y gy nham 1an so véi thuc té,
gdy thiét hai dang ké dén loi ich kinh té ciia nguoi tiéu dung bi nham 14n;

hanh vi khong cung cép san pham hodc cung cap dich vu cho nguoi tiéu ding sau khi ngudi
tiéu dung da tra tién; hoic
hanh vi tinh phi hodc ghi ng tai chinh, dién thoai hodc tai khoan khac cua nguoi tiéu dung ma
khong dugc phép.

3. Mbi Bén phai thong qua hodic duy tri phap luat bio vé ngudi tidu ding hodc cac luat hay
cac quy dinh khac dé cam cac hoat dong thuong mai gian 14n va lira dao®.
4. Cac Bén cong nhan rang cac hoat dong thuong mai gian 1an va lira dao ngiy cang mang
tinh chit xuyén quéc gia, do d6 qua trinh hop tac va phdi hop giita cac Bén 1 rt quan trong

nham xur Iy cac hanh vi nay.

? Pé rd rang hon, cac luat hodc quy dinh duoc mot Bén thong qua hodc duy tri dé cAm cac hoat dong nay vé
ban chat c6 thé la luat dan sy hoac hinh su.

173

R ARl L i a a  a  a a a a a  a e  e  a v

-



»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»

5. Theo d0, cac Bén phai ting cudng hop tac va phdi hgp mot cach thich hop vé cac van dé
cing quan tim lién quan dén hoat dong thuong mai gian 14n va lira dao, bao gdm viéc thuc
thi luat bao vé€ nguoi tiéu dung.

6. Cac Bén phai nd luc hop tac va phdi hop trong cac van dé dit ra tai Diéu nay thong qua co
quan hodc can bo li€n quan chiu trach nhi¢m vé chinh sach, phap luat hodc thuc thi phéap luat
bao vé ngudi tiéu dung dugc mdi bén xac dinh va phu hop véi luat phap, quy dinh va loi ich
quan trong cta qudc gia minh trong khuon khé ngudn luc sin co.
Diéu 16.7: Minh bach héa

1. Cac Bén cong nhan gia tri cua viéc thuc thi phap luat canh tranh ciia minh mgt cach minh
bach nhét c6 thé.

2. Nhan thire dugc gid tri cia Co s¢ dir liéu Luat va Chinh sach canh tranh ciia APEC trong
viéc ning cao tinh minh bach cta luat, chinh sach canh tranh quéc gia va cac hoat dong thuc
thi, mdi Bén phai nd luc dé duy tri va cip nhat thong tin cia minh trén co so dit lidu do.

3. Khi ¢6 yéu cau ctia mot Bén khac, mot Bén phai cung cap cho Bén yéu cau nhiing thong
tin cong khai lién quan dén:

(a) chinh sach va cac bién phap thuc thi luat canh tranh; va

(b) cac truong hop mién trir, loai trir ap dung phap luét canh tranh, v6i diéu kién yéu cau can
néu rd thi trrong va hang hoa hoac dich vu ¢ lién quan va gém ca cac thong tin cho théy
viéc mién trir, loai trir d6 c6 kha ning gy can trd toi thuong mai hodc dau tu gitra cac Bén

nhu thé nao.

4. M&i Bén phai dam bao rang mot quyét dinh cudi ciing khang dinh hanh vi vi pham phap
luat canh tranh qudc gia phai dugc thé hién bang vin ban va dua ra nhitng phat hién thuc tién
va ly do d6i v6i nhitng van dé khong mang tinh chat hinh sy, bao gdm céc phan tich phép 1y
va phan tich kinh té néu ap dung vé cin ctr cia quyét dinh.
5. Hon nita, mdi Bén phai dam bao rang quyét dinh cudi cing dugc dé cap trong khoan 4 va
bat ky ménh 1énh thuc thi quyét dinh duge cong bd, hodc trong trudng hop khong cong bo thi
phai cho cong chung biét dén dé nhitng nguoi c6 lién quan va cac Bén khac tiép can dugc.
M&i Bén phai ¢am bao rang phién ban quyét dinh hodc ménh lénh dugc cong bd khong bao
g0m cac thong tin mat dwoc phap ludt vé cong bd thong tin ciia nude d6 quy dinh.
Piéu 16.8: Tham vin
Nhim thiic day su hiéu biét gitta cac Bén, hodc dé giai quyét cac van dé cu thé phat sinh theo
Chuong nay, khi c6 dé nghi ctia mot Bén khac, mot Bén phai tham gia tham van véi Bén dé
nghi. Trong van ban dé nghi, Bén dé nghi tham van phai chi & van dé c6 anh hudng t6i
thwong mai hodc dau tu giita cac Bén néu c6 lién quan. Bén dugc yéu cau tham vén s& phai
xem xét ddy dii va can nhic théa dang cic quan ngai ciia Bén kia.
Piéu 16.9: Khong ap dung co ché giai quyét tranh chap
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Phu luc 16-A:

Ap dung Diéu 16.2, Piéu 16.3 va Diéu 16.4 dbi véi Bru-niy Pa-rit-xa-lam

1. Néu vao ngay Hiép dinh nay bat dau c6 hiéu luc, Bru-nay Da-rit-xa-lam khéng c6
luat canh tranh ¢6 hiéu luc hodc chua thanh 14p co quan canh tranh quéc gia, Diéu
16.2 (Tha tuc cdng bang trong thuc thi phap luat canh tranh), Diéu 16.3 (Quyén khoi
kién c& nhan) va Diéu 16.4 (Hop tac) s& khong &p dung ddi véi Bru-nay Da-rit-xa-
lam trong thoi gian khong qua 10 nim ké tir ngay do.

2. Néu Bru-nay Pa-rit-xa-lam thanh 1ap mét co quan hoic cac co quan canh tranh
truéc khi két thuc giai doan 10 nam, Piéu 16.2 (Thu tuc cng bang trong thuc thi phap
luat canh tranh), Diéu 16.3 (Quyén khai kién ca nhan) va Biéu 16.4 (Hop tac) duoc ap
dung ddi v6i Bru-nay Pa-rdt-xa-lam tir ngay thanh lap mot hay nhiéu co quan canh
tranh do.

3. Trong thoi gian 10 nim, Bru-ndy Pa-rit-xa-lam phai thuc hién cac budc can thiét
phu hop véi diéu Diéu 16.2 (Tha tuc cong bang trong thuc thi phap luat canh tranh),
Diéu 16.3 (Quyén khai kién ca nhan) va Diéu 16.4 (Hop tac) vao cubi giai doan 10
nam va phai ¢6 gang tuan thii cac nghia vy truéc khi két thlic thoi han nay. Theo yéu
cau cua mot Bén, Bru-nay Pa-rut-xa-lam s& théng bao cho cac Bén quy trinh cua
minh ké tir khi Hiép dinh c6 hiéu luc dbi voi viéc phat trién va thuc thi Luat canh
tranh quéc gia phi hop va thiét 1ap mot hozc nhiéu co quan canh tranh.
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CHAPTER 16
COMPETITION POLICY

Article 16.1: Competition Law and Authorities and Anticompetitive Business
Conduct®

1. Each Party shall adopt or maintain national competition laws that proscribe
anticompetitive business conduct, with the objective of promoting economic
efficiency and consumer welfare, and shall take appropriate action with respect to that
conduct. These laws should take into account the APEC Principles to Enhance
Competition and Regulatory Reform, done at Auckland, September 13, 1999.

2. Each Party shall endeavour to apply its national competition laws to all
commercial activities in its territory.®> However, each Party may provide for certain
exemptions from the application of its national competition laws provided that those
exemptions are transparent and are based on public policy grounds or public interest
grounds.

enforcement of its national competition laws (national competition authorities). Each
Party shall provide that it is the enforcement policy of that authority or authorities to
act in accordance with the objectives set out in paragraph 1 and not to discriminate on
the basis of nationality.

Article 16.2: Procedural Fairness in Competition Law Enforcement™

1. Each Party shall ensure that before it imposes a sanction or remedy against a
person for violating its national competition laws, it affords that person:

(@  information about the national competition authority’s competition concerns;

(b) areasonable opportunity to be represented by counsel; and

% This Article is subject to Annex 16-A (Application of Article 16.2, Article 16.3 and Article 16.4 to Brunei
Darussalam).

31 For greater certainty, nothing in paragraph 2 shall be construed to preclude a Party from applying its
competition laws to commercial activities outside its borders that have anticompetitive effects within its
jurisdiction.

%2 This Article is subject to Annex 16-A (Application of Article 16.2, Article 16.3 and Article 16.4 to Brunei
Darussalam).

3 3. Each Party shall maintain an authority or authorities responsible for the
: 177
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(c)  areasonable opportunity to be heard and present evidence in its defence,
except that a Party may provide for the person to be heard and present evidence within
a reasonable time after it imposes an interim sanction or remedy.

In particular, each Party shall afford that person a reasonable opportunity to present
evidence or testimony in its defence, including: if applicable, to offer the analysis of a
properly qualified expert, to cross-examine any testifying witness; and to review and
rebut the evidence introduced in the enforcement proceeding®.

2. Each Party shall adopt or maintain written procedures pursuant to which its
national competition law investigations are conducted. If these investigations are not
subject to definitive deadlines, each Party’s national competition authorities shall
endeavour to conduct their investigations within a reasonable time frame.

3. Each Party shall adopt or maintain rules of procedure and evidence that apply
to enforcement proceedings concerning alleged violations of its national competition
laws and the determination of sanctions and remedies thereunder. These rules shall
include procedures for introducing evidence, including expert evidence if applicable,
and shall apply equally to all parties to a proceeding.

4. Each Party shall provide a person that is subject to the imposition of a sanction
or remedy for violation of its national competition laws with the opportunity to seek
review of the sanction or remedy, including review of alleged substantive or
procedural errors, in a court or other independent tribunal established under that
Party’s laws.

5. Each Party shall authorise its national competition authorities to resolve alleged
violations voluntarily by consent of the authority and the person subject to the
enforcement action. A Party may provide for such voluntary resolution to be subject
to judicial or independent tribunal approval or a public comment period before
becoming final.

6. If a Party’s national competition authority issues a public notice that reveals the
existence of a pending or ongoing investigation, that authority shall avoid implying in
that notice that the person referred to in that notice has engaged in the alleged conduct

or violated the Party’s national competition laws.

% For the purposes of this Article, “enforcement proceedings” means judicial or administrative proceedings
following an investigation into the alleged violation of the competition laws.
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7. If a Party’s national competition authority alleges a violation of its national
competition laws, that authority shall be responsible for establishing the legal and
factual basis for the alleged violation in an enforcement proceeding.*

8. Each Party shall provide for the protection of business confidential
information, and other information treated as confidential under its law, obtained by
its national competition authorities during the investigative process. If a Party’s
national competition authority uses or intends to use that information in an
enforcement proceeding, the Party shall, if it is permissible under its law and as
appropriate, provide a procedure to allow the person under investigation timely access
to information that is necessary to prepare an adequate defence to the national

competition authority’s allegations.

9. Each Party shall ensure that its national competition authorities afford a person
under investigation for possible violation of the national competition laws of that
Party reasonable opportunity to consult with those competition authorities with
respect to significant legal, factual or procedural issues that arise during the
investigation.

Article 16.3: Private Rights of Action®

1. For the purposes of this Article, “private right of action” means the right of a
person to seek redress, including injunctive, monetary or other remedies, from a court
or other independent tribunal for injury to that person’s business or property caused
by a violation of national competition laws, either independently or following a
finding of violation by a national competition authority.

2. Recognising that a private right of action is an important supplement to the
public enforcement of national competition laws, each Party should adopt or maintain
laws or other measures that provide an independent private right of action.

3. If a Party does not adopt or maintain laws or other measures that provide an
independent private right of action, the Party shall adopt or maintain laws or other
measures that provide a right that allows a person:

% Nothing in this paragraph shall prevent a Party from requiring that a person against whom such an allegation
is made be responsible for establishing certain elements in defence of the allegation.

% This Article is subject to Annex 16-A (Application of Article 16.2, Article 16.3 and Article 16.4 to Brunei
Darussalam).
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(@)  torequest that the national competition authority initiate an investigation into
an alleged violation of national competition laws; and

(b)  to seek redress from a court or other independent tribunal following a finding
of violation by the national competition authority.

4. Each Party shall ensure that a right provided pursuant to paragraph 2 or 3 is
available to persons of another Party on terms that are no less favourable than those
available to its own persons.

5. A Party may establish reasonable criteria for the exercise of any rights it
creates or maintains in accordance with this Acrticle.

Article 16.4: Cooperation

1. The Parties recognise the importance of cooperation and coordination between
their respective national competition authorities to foster effective competition law
enforcement in the free trade area. Accordingly, each Party shall:

; (@)  cooperate in the area of competition policy by exchanging information on the
- development of competition policy; and

(b)  cooperate, as appropriate, on issues of competition law enforcement, including
through notification, consultation and the exchange of information.

2. A Party’s national competition authorities may consider entering into a
cooperation arrangement or agreement with the competition authorities of another
Party that sets out mutually agreed terms of cooperation.

3. The Parties agree to cooperate in a manner compatible with their respective
laws, regulations and important interests, and within their reasonably available
resources.

Article 16.5: Technical Cooperation

Recognising that the Parties can benefit by sharing their diverse experience in
developing, applying and enforcing competition law and in developing and
implementing competition policies, the Parties shall consider undertaking mutually
agreed technical cooperation activities, subject to available resources, including:

(@  providing advice or training on relevant issues, including through the exchange
of officials;
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(b)  exchanging information and experiences on competition advocacy, including
ways to promote a culture of competition; and

(c)  assisting a Party as it implements a new national competition law.
Article 16.6: Consumer Protection

1. The Parties recognise the importance of consumer protection policy and
enforcement to creating efficient and competitive markets and enhancing consumer
welfare in the free trade area.

2. For the purposes of this Article, fraudulent and deceptive commercial activities
refers to those fraudulent and deceptive commercial practices that cause actual harm
to consumers, or that pose an imminent threat of such harm if not prevented, for
example:

(a) apractice of making misrepresentations of material fact, including implied
factual misrepresentations, that cause significant detriment to the economic interests
of misled consumers;

(b)  apractice of failing to deliver products or provide services to consumers after
the consumers are charged; or

(c)  apractice of charging or debiting consumers’ financial, telephone or other
accounts without authorisation.

3. Each Party shall adopt or maintain consumer protection laws or other laws or
regulations that proscribe fraudulent and deceptive commercial activities.*

4. The Parties recognise that fraudulent and deceptive commercial activities
increasingly transcend national borders and that cooperation and coordination
between the Parties is desirable to effectively address these activities.

5. Accordingly, the Parties shall promote, as appropriate, cooperation and
coordination on matters of mutual interest related to fraudulent and deceptive
commercial activities, including in the enforcement of their consumer protection laws.

6. The Parties shall endeavour to cooperate and coordinate on the matters set out
in this Article through the relevant national public bodies or officials responsible for
consumer protection policy, laws or enforcement, as determined by each Party and
compatible with their respective laws, regulations and important interests and within
their reasonably available resources.

% For greater certainty, the laws or regulations a Party adopts or maintains to proscribe these activities can be
civil or criminal in nature.
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Article 16.7: Transparency

1. The Parties recognise the value of making their competition enforcement
policies as transparent as possible.

2. Recognising the value of the APEC Competition Law and Policy Database in
enhancing the transparency of national competition laws, policies and enforcement
activities, each Party shall endeavour to maintain and update its information on that
database.

3. On request of another Party, a Party shall make available to the requesting
Party public information concerning:

(@)  its competition law enforcement policies and practices; and

(b)  exemptions and immunities to its national competition laws, provided that the
request specifies the particular good or service and market of concern and includes
information explaining how the exemption or immunity may hinder trade or
investment between the Parties.

4. Each Party shall ensure that a final decision finding a violation of its national
competition laws is made in writing and sets out, in non-criminal matters, findings of
fact and the reasoning, including legal and, if applicable, economic analysis, on which
the decision is based.

5. Each Party shall further ensure that a final decision referred to in paragraph 4
and any order implementing that decision are published, or if publication is not
practicable, are otherwise made available to the public in a manner that enables
interested persons and other Parties to become acquainted with them. Each Party
shall ensure that the version of the decision or order that is made available to the
public does not include confidential information that is protected from public
disclosure by its law.

Article 16.8;: Consultations

In order to foster understanding between the Parties, or to address specific matters that
arise under this Chapter, on request of another Party, a Party shall enter into
consultations with the requesting Party. In its request, the requesting Party shall
indicate, if relevant, how the matter affects trade or investment between the Parties.
The Party addressed shall accord full and sympathetic consideration to the concerns of
the requesting Party.

Article 16.9: Non-Application of Dispute Settlement
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No Party shall have recourse to dispute settlement under Chapter 28 (Dispute

Settlement) for any matter arising under this Chapter.
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ANNEX 16-A:

APPLICATION OF ARTICLE 16.2 (PROCEDURAL FAIRNESS IN
COMPETITION LAW ENFORCEMENT), ARTICLE 16.3 (PRIVATE
RIGHTS OF ACTION) AND ARTICLE 16.4 (COOPERATION) TO BRUNEI
DARUSSALAM

1. If as of the date of entry into force of this Agreement, Brunei Darussalam does
not have a national competition law which is in force and has not established a
national competition authority, Article 16.2 (Procedural Fairness in Competition Law
Enforcement), Article 16.3 (Private Rights of Action) and Article 16.4 (Cooperation)
shall not apply to Brunei Darussalam for a period of no longer than 10 years after that
date.

2. If Brunei Darussalam establishes a national competition authority or authorities
before the end of the 10-year period, Article 16.2 (Procedural Fairness in Competition
Law Enforcement), Article 16.3 (Private Rights of Action) and Article 16.4
(Cooperation) shall apply to Brunei Darussalam from the date of establishment.

3. During the 10 year period, Brunei Darussalam shall take such steps as may be
necessary to ensure that it is in compliance with Article 16.2 (Procedural Fairness in
Competition Law Enforcement), Article 16.3 (Private Rights of Action) and Article
16.4 (Cooperation) at the end of the 10-year period and shall endeavour to comply
with these obligations before the end of such period. Upon request of a Party, Brunei
Darussalam shall inform the Parties of its progress since entry into force of the
Agreement in developing and implementing an appropriate national competition law
and establishing a national competition authority or authorities.
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PHU LUC 4: TOAN VAN CHUONG 17: DOANH NGHIEP
THUQC SO HU'U NHA NUOC VA PQOC QUYEN CHI PINH
(TIENG ANH VA BAN DICH TIENG VIET)

CHUONG 17

DOANH NGHIEP THUQC SO HUU NHA NUOC VA

PQC QUYEN CHI PINH

Piéu 17.1: Pinh nghia

Vi muc dich cia Chuong nay:

Théa thuan nghia la Thoa thugn vé Tin dung Hé tro Xuat khau Chinh thitc, duoc xay
dung trong khudn kho To chirc Hop tac Kinh té va Phét trién (OECD), hoac mot cam
két ké thira duoc xay dyng trong hoic ngoai khudén khé OECD, va dugc it nhat 12
thanh vién ban dau cia To chirc thuong mai thé gidi (WTO) cd tham gia Thoa thuan
tinh téi ngay 01 thang 01 nam 1979 thong qua;

véi dinh hudng tao ra loi nhuan®” nhiam san xuét hang héa hoic cung cap dich vu ban
cho nguoi tiéu dung trén thi truong lién quan véi san lugng va tai mirc gia do doanh
nghiép quyét dinh®;

tinh to4an thwong mai nghia 1a gia ca, chat lwong, kha nang san co, kha nang tiép thi,
van chuyén, va cac diéu khoan va diéu kién khac trong mua hoac béan; hoic cac yéu té
khac thuong duoc xem xét dén trong cac quyét dinh thuong mai ciia mot doanh
nghiép thudc s hitu tu nhan trong hoat dong kinh doanh hoac nganh lién quan;

chi dinh nghia la thanh lap, chi dinh hoic uy quyén cho mét doanh nghiép doc quyén,
hodc mé rong pham vi doc quyén ddi vai mot hang hoa hozc dich vu bb sung;

doc quyén chi dinh nghia 1a mot doanh nghiép doc quyén thudc s hitu tu nhan dugc
chi dinh sau khi Hiép dinh c6 hiéu lyc va bat ky doanh nghiép doc quyén nha nude
ma mot Bén chi dinh hodac da chi dinh;

% Pé 15 rang hon, cac hoat dong cua doanh nghiép dugc thuc hién trén co sé phi loi nhuan hodc trén co sé bl
dép chi phi khong dugc coi la céc hoat dong véi dinh hudng tao ra lgi nhuan.

% Pé rd rang hon, cac bién phap ap dung chung trén thi trudng lién quan khong dugc hiéu la sy 4n dinh cua mot
Bén trong cac quyét dinh vé gia ca, san xuat hodc cung ung cua mot doanh nghiép.

- hoat dong thwong mai nghia la cac hoat dong cua moét doanh nghiép duoc tien hanh
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déc quyén nha nwéc nghia 1a mot doanh nghiép doc quyén do mot Bén hoic mot
doanh nghiép doc quyén nha nuéc khac sé hitu, hoic kiém soat thong qua loi ich cha
SO htru;

quy hwu tri ddc 1ap nghia 12 mot doanh nghiép do mot Bén so hitu hodc kiém soét
théng qua loi ich chia s¢ hitu ma:

(a) thuan tdy chi tham gia c4c hoat dong sau:

(i) quan ly hoac cung cap chuong trinh lwong huu, nghi huu, an sinh xa hoi, thuong
tat, tir vong hoic céc loi ich cuia nguoi lao dong, hoic bat ky hinh thirc két hop thuan
tay vi loi ich cua cac thé nhan 1a nguoi dong gop vao chuong trinh d6 va déi twong
thu huong, hoac

(ii) dau tu tai san cua cac chuong trinh trén;

(b) c6 trach nhiém uy thac di véi cac chu thé dugc dé cap tai diém (a); va

(c) khong bi kiém soat v& dinh huéng dau tu tir chinh pha Bén d6*;

thi trudng nghia 1a thi truong dia ly va thuong mai doi véi mot san pham hoic dich
VU

doc quyeén nghia 1a mot thuc thé, bao gdm mot nhoém hoic co quan chinh phu duoc

dich vu trén bat ky thi truong lién quan nao trén lanh th caa mot Bén, nhung khong
bao gom mot thuc thé duoc cap quyén so hiru tri tué doc quyen thuan tdy véi ly do
Cap quyén s& hitu tri tug;
hd tro phi thwong mai*® nghia 13 h tro cho mét doanh nghiép thudc so hitu nha
nudc do s hitu hozc kiém soat cua nha nude tai doanh nghiép do, trong do:
(a) "hd tro™ nghia la:

(i) céc khoan chuyén quy truc tiép hoac cac khoan chuyén quy hoic no tiém ning
truc tiép, nhu:

(A) céac khoan tai trg hoac xda no;

* Pinh huong dau tu tir chinh phi mot Bén: (a) khong bao gém huéng dan chung lién quan dén quan Iy rii ro
va phan bo tai san khong trai vei tap quan dau tu thong thuong; va (b) khong dugc thé hién chi bang sy hién
dién cua cac quan chac chinh phu trong ban gidm doc hoac ban tham dinh dau tu cua doanh nghiép;

0 Pé 15 rang hon, hd tro phi thwong mai khong bao gom: (a) giao dich ngi b trong ciing mot tap doan co cac
doanh nghiép thudc s& hiru nha nuéc (vi du nhu gitta cdng ty me va cac cong ty con cua tap doan, hodc gitia cac
cong ty con cua tap doan voi nhau) ma tap quan kinh doanh théng thuong yéu ciu béo céo tai chinh cua tap
doan loai trir c&c giao dich gitra cac thanh vién cua tdp doan, (b) cac giao dich khac giira cac doanh nghiép thudc
s& hiru nha nuéc phu hgp vai thong 1€ cta cac doanh nghiép tu nhéan trong céc giao dich doc lap, hoac (c) cac
khoan chuyén quy ciia mot Bén, duoc thu tir ngudi dong gop cho chwong trinh Iwong huu, nghi huu, an sinh xa
hoi, thuong tat, tir vong hozc cac lgi ich cia ngudi lao dong, hoac bat ky su két hop nao cia cic chwong trinh
d6 ddi véi quy huu tri doc lap dau tu thay mét nguoi dong gop hodc dbi tugng thu huong.

- chi dinh Ia nha cung cap doéc quyen hoac nguoi mua doc quyen mot hang hda hoac
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(B) céc khoan cho vay, bao lanh vay hoic cac hinh thtc cung cép tai chinh khac voi
cac diéu khoan thuan loi hon ma doanh nghiép d6 c6 thé nhin duoc trong diéu kién
thuong mai; hoac

(C) cap vdn chu sé hitu khdng phi hop vai théng 1é dau tu thong thuong, bao gom
cAp von rai ro, cta cac nha dau tu tu nhan; hoic
(i) cac hang hoa hoic dich vu khéng phai 1a co sé ha ting chung vaéi céc diéu khoan
thuan loi hon ma doanh nghiép d6 cé thé nhan duoc trong diéu kién thwong mai;
(b) “do s¢ hitu hodc kiém soat cua nha nudc tai doanh nghiép thudc so hiru nha nuéc
d6”, nghia 1a*" Bén d6 hoic bit ky doanh nghiép nha nuéc hoic doanh nghiép thudc
SO hiru nha nudc cua Bén do:
han ché r6 rang su tiép can hd tro chi danh cho bét ky doanh nghiép thudc so hitu nha
nuGc Nao cua Bén do;
cung cap hd tro cha yéu duoc doanh nghiép thugc s¢ hitu nha nuéc cia Bén do st
dung;
cung cap khoan hd tro 16n mot cach bat can xang cho doanh nghiép thudc sé hitu nha
nudc cua Bén do; hoac

dinh trong viéc cung cap ho tro;

nhiém vu thyc hién dich vu cdng ich nghia 1a mot nhiém vy caa chinh phu giao cho
mét doanh nghiép thudc so hitu nha nuéc cung cap mot dich vu truc tiép hoic gian
tiép t6i cong ching trén lanh thd quéc gia do;*

quy dau tw von nha nwéc nghia 1a mot doanh nghiép do mot Bén sg hixu hoac kiém
soat théng qua lgi ich cha so hiu:

c6 chuc ning thudn tdy 13 mot quy dau tu hodc thoéa thuan cé muc dich dic biet* dé
quan Iy tai san, dau tu va cac hoat dong lién quan, sir dung céc tai san tai chinh cua
mot Bén; va

la thanh vién Dién dan Qudc té cua cac Quy Pau tu V6n nha nuéc hoic ung ho Bé
Nguyén tic va Thong 1é chung dwoc Chap nhdn ("Bo nguyén tic Santiago™) do Nhom

* Pé xac dinh hd tro duoc cung cap “do s¢ hitu hogc kiém soat ciia chinh phu tai doanh nghiép d6”, can phai
xem xét muc d6 da dang cua cac hoat dong kinh té trén Ianh th Bén do, ciing nhu khoang thoi gian thuc hién
chuong trinh hd trg phi thuong mai.
*2 Pé rd rang hon, mét dich vu cung cép cho cong ching bao gom:

(© phan phéi hang hoa; va

(d) cung cap céac dich vu co s ha tang chung.
* Pé 6 rang hon, cac Bén hiéu ring thuat ngit “théa thuan™ 1a cach hidu thay thé cho thuat ngir “quy” nhim cho
phép céch dién dich linh hoat hon vé théa thuan phéap 1y trong dau tur tai san.

» uu dai cho cac doanh nghiép thugc sé hitu nha nudc cia Bén dé bang quyen quyet
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Cong tac Quéc té vé cac Quy Pau tr Vén nha nude ban hanh vao thang Mudi nim
2008, hoic cac bd nguyén tic va thdng Ié khac dugc cac Bén chap thuan,

va bao gdm moi cong cu c6 muc dich dic biét duoc thanh 1ap thuan tdy cho céc hoat
dong duoc quy dinh tai diém (a) hoan toan thudc s hitu caa doanh nghiép dé, hoic
hoan toan thugc s¢ hitu cua Bén d6 nhung do doanh nghiép d6 quan ly; va

doanh nghiép nha nwéc nghia 1a mot doanh nghiép cha yéu tham gia vao cac hoat
dong thuong mai trong d6 mot Bén:

tryc tiép sé hitu hon 50 phan traim von ¢6 phan;

kiém soét trén 50 phan tram quyén biéu quyét thong qua lgi ich chi so hitu; hoic
giit quyén chi dinh da s6 thanh vién ban quan tri hoac bat ky bo may quan 1y twong
duong khéc.

Piéu 17.2: Pham vi diéu chinh®

Chuong nay duoc ap dung d6i voi hoat dong ctia cac doanh nghiép thudc sé hitu nha
nudc va cac doanh nghiép doc quyén chi dinh ctia mot Bén co tac dong dén thuong
mai hodc dau tu gitta cac Bén trong khu vuc thuong mai tu do®.

Khong c6 quy dinh nao trong Chuong ndy ngan can ngan hang trung vong hodc co

diéu hanh chinh sach tién té va chinh sach tin dung va ty gia co lién quan.

Khéng c6 quy dinh nao trong Chuong nay ngin can co quan diéu tiét tai chinh cua
mot Bén, bao gém t6 chirc phi chinh phu, chrfmg han nhu sé giao dich hoac thi truong
chimg khoan hodc giao dich ky han, t6 chirc thanh toan bu trir, hodc céc to chirc hoic
hiép hoi khéc, thuc hién chitc nang quan 1y hodc giam sat d6i véi cac nha cung cap

dich vu tai chinh.

Khong c6 quy dinh nao trong Chuong nay ngan can mét Bén, hoac mdt doanh nghiép
nha nudc hoac doanh nghiép thudc so hiru nha nude ctia Bén do thuc hién cac hoat
dong nham xu 1y mgt dinh ché tai chinh dang hoac da Iam vao tinh trang khé khan
hozc doanh nghiép chu yéu cung cip dich vu tai chinh dang hodc di 1am vao tinh
trang kho khan.

Chwong nay khong ap dung dbi véi qui dau tu von nha nude cua mot Bén*, ngoai

\

tru:

* Theo muc dich cua Chuong nay, cac thuat ngit “nha cung cap dich vuy tai chinh” , “dinh ché tai chinh” va “cac
dich vu tai chinh” ¢6 cting nghia nhu trong Diéu 11.1 (Dinh nghia).

** Chuong nay ciing dwoc &p dung ddi véi hoat dong cua cac doanh nghiép thudc s¢ hitu nha nuéc cia mot Bén
gdy tac dong bét loi trén thi truong cua mot bén thir ba theo quy dinh tai Piéu 17.7 (Tac dong Bat loi).

quan quan ly tién t€ cia mot Bén thuc hién cac hoat dong quan 1y hodc giam sat hoac
; 188

L T L Y e R e L Al e R R ARV v v v v e vV v Y O A vy

R R R NI N N N N N N N R N N N N N N N N A R R N A AP N N A NN N N N N N A AP P A N N N N R N N NN P N N N N

»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»



/////////////////////////////////////////////////////////////////////////////////////////////////////////

Diéu 17.6.1 va Biéu 17.6.3 (Hb tro Phi thuong mai) ap dung dbi véi khoan hd tro phi

thwong mai gian tiép ctia mot Bén thdng qua mot quy dau tu von nha nuée; va

Diéu 17.6.2 (HS tro Phi thwong mai) ap dung ddi v6i hd trg phi thwong mai do mot

quy dau tu von nha nudc cung cap;

6. Chuong nay khéng ap dung ddi véi:

(a) quy huu tri doc 1ap ctia mot Bén; hoac

(b) doanh nghiép do mot quy huu tri doc 1ap cia mot Bén s¢ hitu hoac kiém soat,
ngoai tru:

Diéu 17.6.1 va Biéu 17.6.3 (Hd tro Phi thuong mai) ap dung dbi vai hd tro phi thuong
mai truc tiép hodc gian tiép ciia mot Bén danh cho mot doanh nghiép do mét qui huu

tri doc l1ap s& hiru hodc kiém soat; va

Diéu 17.6.1 va Piéu 17.6.3 (Hd tro Phi thuong mai) ap dung dbi vai hd tro phi thuong
mai gian tiép ctia mot Bén thong qua mot doanh nghiép do mot quy huu tri doc 1ap so
hitu hogc kiém soét.
7. Chuong nay khéng ap dung ddi v6i hoat dong mua sdm ctia Chinh phu.
8. Khoéng c¢6 quy dinh nao trong Chuong ndy ngan can mot doanh nghiép thude sé
hitu nha nudc ciia mot Bén chi cung cép hang hoa hodc dich vu cho Bén d6 véi myc
dich thuc hién chitc nang ctia chinh phu.
9. Khong ¢6 quy dinh nao trong Chuong nay duoc hiéu 1a ngin can mot Bén:

(a) thanh 13p hodc duy tri mgt doanh nghi€p nha nudc hoac mdt doanh nghiép
thudc so hiru nha nudc; hoac

(b) chi dinh mot doanh nghiép doc quyén.
10. Piéu 17.4 (P6i xir Khong phan biét va Tinh toan Thuong mai), Piéu 17.6 (Hb trg
Phi thwong mai) va Diéu 17.10 (Minh bach héa) khong ap dung dbi véi bat ki dich vu

B A < ‘A ’ - 5 ’ \ . AT
nao dugc cung cap nham thuc hién chirc nang quan ly nha nuéce™'.

* Ma-lai-xi-a khong thudc ddi twong &p dung giai quyét tranh chap theo Chuong 28 (Giai quyét Tranh chip) ddi
v6i cac doanh nghiép do Khazanah Nasional Berhad so hitu hozc kiém soét trong thoi gian 02 nam ké tir khi
Hiép dinh ¢ hiéu lyuc, vi 1y do dang trong qua trinh cai cach phép luat vé doanh nghiép thudc s¢ hitu nha nuéc.
T \/6i muc dich cua khoan nay, "mot dich vu dugce cung cap nham thyc hién chirc nang quan 1y nha nu6c" co
nghia tuong tu nhu trong Hi¢p dinh Chung cua WTO vé Thuong mai Dich vy, bao gom nghia nhu trong Phu luc
vé Dich vy tai chinh khi ap dung.
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11. Piéu 17.4.1(b), Biéu 17.4.1(c), Diéu 17.4.2(b) va Biéu 17.4.2(c) (Dbi xir Khong
phan biét va Tinh todn Thuong mai) khong ap dung khi mét doanh nghiép thuoc so
hitu nha nuéc hodc déc quyén chi dinh cua mot Bén thue hién cac giao dich mua béan
hang hoa hoac dich vu can cir theo:

(a) bat ky bién phap khong phu hop ndo ma Bén dé duy tri, tiép tuc, thay doi hoic sira
d6i can cir theo Piéu 9.12.1 (Céc Bién phap Khong Phi hop), Piéu 10.7.1 (Cac Bién
phap Khdng Phu hop) hodc Piéu 11.10.1 (Cac Bién phap Khdng Phu hop), nhu dugc
liét ké trong Biéu Phu luc | hodc trong Muc A Biéu Phu luc 111 cia Bén d6; hoic

(b) bat ky bién phap khong pht hop nao ma Bén d6 thong qua hoic duy tri trong cac
nganh, phan nganh, hoic cac hoat dong can cir theo Diéu 9.12.2 (Céc Bién phap
Khong Phu hop), Piéu 10.7.2 (Cac Bién phap Khong Phu hop) hoic Piéu 11.10.2
(Cac Bién phap Khong Phu hop), nhu duoc liét ké trong Biéu Phu luc 11 hoic trong
Muc B Biéu Phu luc III.

Piéu 17.3: Tham quyén dwec Uy quyén

MJdi Bén phai dam bao ring khi cac doanh nghiép thudc s& hiru nha nuéc, doanh
nghiép nha nudc va doanh nghiép doc quyén chi dinh thyc hién bat ky chic ning diéu
tiét, hanh chinh hodc tham quyén cua chinh pha khac ma Bén d6 chi dao hoic uy
quyén thuc hién, cac thuc thé nay phai hoat dong khdng tréi véi cac nghia vu cua Bén
d6 theo cam két tai Hiép dinh nay.*®

Piéu 17.4: Péi xir Khong phan biét va Tinh toan Thwong mai

1. MJi Bén phai dam bao rang bat ky doanh nghiép thudc so hitu nha nuéc nao
caa minh khi tham gia vao cac hoat dong thwong mai:

(@) hanh xtr phu hgp véi tinh toan thuong mai trong mua hoac ban hang hoa hoac dich
vu, trir trudng hop thuce thi cac diéu khoan caa nhiém vu dich vu cdng va khdng tréi
V6i quy dinh tai diém (c)(ii);

(b) trong mua hang héa hoac dich vu:

d6i xtr v6i hang hoa hoic dich vu do mét doanh nghiép caa mot Bén khéc cung cap
khong kém wu dai hon so vai hang hda va dich vu teong tu do doanh nghiép cta Bén
d6, hoic cua bat ky Bén khac, hoac bat ky bén thir ba cung cap; va

dbi xur véi hang hoa hoic dich vu do doanh nghiép 1a khoan dau tu dugc bao ho theo
Hiép dinh trén 13nh tho Bén d6 cung cap khong kém uu dai hon hang héa hoic dich
vy tuong tu do khoan dau tu duoc bao ho theo Hiép dinh cua cac nha dau tu cua Bén

* Vi du vé tham quyén diéu tiét, hanh chinh hozc thdm quyén chinh phu khéc bao gdm quyén thu héi, cép gidy
phép, phé duyét cac giao dich thuong mai, hodc &p han ngach, phi hoac cac khoan thu khéc.
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d6, cuia bat ky Bén khac, hoic cua bat ky bén thir ba trén thi truong lién quan trén 1anh
th6 Bén dé cung cap; va

(c) trong ban hang héa hoac dich vu,

di xir v6i doanh nghiép ciia mot Bén khac khong kém vu dii hon doanh nghiép cua
Bén d6, doanh nghiép cua bt ky Bén khac, hoic doanh nghiép caa bén tha ba; va

d6i xtr v6i doanh nghiép dugc thanh 1ap boi khoan dau tu duoc bao ho theo Hiép dinh
trén 1anh thé Bén d6 khong kém wu d3i hon doanh nghiép 12 dau tu ctia nha dau tu coa
Bén d6, hodc cua bat ky Bén khéc, hoic cua bat ky bén tht ba trén thi treong lién
quan trén lanh thd cua Bén d6*.

2. Mbi Bén phai ¢am bao rang mdi doanh nghiép doc quyén chi dinh ciia Bén do:
(@) hanh xtr phu hgp véi tinh toan thuwong mai trong mua hoac ban hang hoa hoac dich
vu doc quyen trén thi treong lién quan, trir trudng hop doanh nghiép doc quyén doé
thuce thi cac diéu khoan dugc chi dinh ma khdng tréi véi cac diém (b), (c) hoac (d);

(b) trong mua hang héa hoac dich vu doc quyén,

d6i xir v&i hang hoa hoic dich vu do doanh nghiép cua mot Bén khac cung cap khéng
kém vu dii hon ddi xir véi hang hda va dich vu twong ty do doanh nghiép cua Bén do,
cua bat ky Bén khac, hoac cua bt ky bén thir ba béan ra trén thi truong lién quan trén
lanh thé cua Bén dé; va

dbi xur véi hang hoa hoic dich vu do doanh nghiép 1a khoan dau tu dugc bao ho theo
Hiép dinh trén 14nh tho Bén d6 cung cap khong kém wu dai hon ddi xt voi hang hoa
hoic dich vu twong ty do doanh nghiép 1a khoan dau tu cuia nha dau tu cua Bén do,
cua bat ky Bén khac, hoic bat ky bén thir ba cung cap trén thi trudng lién quan trong
lanh thé cua Bén dé; va

(c)  trong ban hang hoa hoic dich vu doc quyeén,

d6i xir véi doanh nghiép cia mot Bén khac khong kém wu dai hon d6i xir véi doanh
nghiép cuia Bén do, cua bat ky Bén khéc, hoic cua bat ky bén tha ba; va

* Piéu 17.4.1 khong ap dung ddi vai viec mua hozc ban cb phan, ¢b phiéu hoac cac hinh thirc gép vén chu s&
hitu cia mot doanh nghiép nha nudc vao mot doanh nghiép khéc.
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di xir v6i doanh nghiép 1a khoan dau tu duoc bao ho theo Hiép dinh trén 1anh thd
Bén d6 khong kém wu ddi hon doanh nghiép 14 nha du tu ciia Bén do, cua bat ky Bén
khac, hodc cua bén thtr ba trén thi tredng lién quan trén 1anh thd cia Bén do; va

(d) khong st dung vi tri doc quyén dé truc tiép hodc gian tiép tham gia vao cac hanh
vi phan canh tranh trén thi truong khong doc quyén trén I1anh thd Bén do gy anh
huong tidu cyc dén thuong mai hodc dau tu gitra cac Bén, bao gébm théng qua céc giao
dich vai cong ty me, cong ty con, hoic cac thuc thé khac ma Bén dé hoic doanh
nghiép doc quyén chi dinh sé hiru.>®

3. Céc khoan 1(b) va 1(c) va cac khoan 2(b) va 2(c) khong ngan can doanh
nghi¢p thude s& hiru nha nude hodc doanh nghi€p doc quyén chi dinh:

a) mua hozc ban hang hoa hoic dich vu theo cac diéu khoan hoic diéu kién khac nhau
bao gom cac dieu khoan hoac diéu kién lién quan dén gia; hoac

(b) tir chdi mua hozc ban hang héa hoic dich vu,

néu nhu dbi xt khac biét hodc viéc tir chdi do duoc thuc hién dua trén tinh toan

Piéu 17.5: Toa an va Co quan Hanh chinh

1. Mbi Bén phai cho phép tda an caa minh tham quyén ddi véi cac khiéu nai dan
su chdng lai mot doanh nghiép do mot qudc gia nudc ngoai so hitu hodc kiém soat
thdng qua loi ich chu s& hitu c6 hoat dong thuong mai trén 1anh thé caa minh®. Bidu
nay khong duoc hiéu 12 yéu cau mot Bén phai co cac quy dinh d6i voi cac khiéu nai
nay néu khong co cac quy dinh diéu chinh cac khiéu nai tuong ty chéng lai cac doanh
nghiép do mot qubc gia nudc ngoai sé hitu hoic kiém soat théng qua loi ich cha so
hitu.

2. MOi Bén phai dam bao rang bat ky co quan hanh phéap do Bén d6 thanh 1ap
hoic duy tri d&é quan ly cac doanh nghiép thudc so hiru nha nuéc déu phai thyc thi
quyén han mot cach cong bang d6i voi cac doanh nghiép thuéc pham vi diéu tiét, bao
gdm céc doanh nghiép khong phai 1a doanh nghiép thudc sé hiru nha nuéc.>

%0 Pé rd rang hon, mot Bén cd thé tuan tha theo yéu ciu cua diém (d) bing viéc thuc thi hozdc ap dung phép luat
va cac quy dinh canh tranh quéc gia dwoc ap dung chung, luat va cac quy dinh diéu tiét kinh té hoic cac bién
phap phu hop khac.

°! Piéu 17.5.1 (Toa an va Co quan Hanh chinh) khong dugc hiéu 1a ngan can mot Bén cho phép toa an nu6ce
minh thim quyén ddi véi cac khiéu nai dan sy chdng lai cac doanh nghiép do mot qu0c gia nu6C ngoal So hitu
hozc kiém soat théng qua loi ich chu s¢ hitu khac vai nhitng khiéu nai dugc dan chiéu trong khoan nay.

52 Pé rd rang hon, hanh xtr cong bang khi co quan hanh phap thyc hién quyén han quan ly cin dugc danh gia
bang viéc dan chiéu dén dang thirc hoic thong 1é caa co quan quan 1y do.
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Piéu 17.6: Hb tro Phi thwong mai
Khéng Bén nao dugc gay ra cac tac dong bét lgi>® dén loi ich caa Bén khéac thdng qua
viéc st dung hd trg phi thuong mai ma Bén d6 truc tiép hoic gian tiép>* cung cap cho

bat ky doanh nghiép thugc sé hitu nha nudc nao lién quan dén:

() san xuat va ban hang hoa caa doanh nghiép thudc sé hitu nha nudc;

(b) cung cap dich vu boi doanh nghiép thudc s¢ hitu nha nuéce tir 1anh thd cua Bén do
sang 1anh tho cia mot Bén khac;

(c) cung cap dich vu trén lanh thé mot Bén khac thong qua mot doanh nghiép duoc
thanh 1ap tir khoan dau tu duoc bao ho theo Hiép dinh trén 14nh tho cia Bén khac do
hoac mot Bén tha ba;

2. MJi Bén phai dam bao rang doanh nghiép nha nuéc va doanh nghiép thuoc so
hitu nha nudc caa minh khong gy ra tac dong bat loi dén loi ich caa mot Bén khac
théng qua viéc sir dung hd trg phi thuong mai ma doanh nghiép nha nudc hoic doanh
nghiép thudc sé hiru nha nuéc d6 cung cap cho bat ky doanh nghiép thudc sé hitu nha

nudcC nao lién quan den:

cung cap dich vy bai doanh nghiép nha nuéc tir 1anh tho caa Bén d6 vao lanh tho cua
mot Bén khéc;

cung cap dich vy trén lanh tho cia mot Bén khac thong qua doanh nghiép dugc thanh
lap tir khoan dau tu duoc bao ho theo Hiép dinh trén 1anh thd cua Bén khac d6 hoic
mot Bén thir ba.

3. Khong Bén nao duoc gay ra thiét hai ddi voi nganh san xuét trong nuéc® cia mot
Bén khac thdng qua viéc str dung hd trg phi thuwong mai do Bén do truc tiép hoic gian
tiép cung cap cho bat ky doanh nghiép nha nuéc cua minh duoc thanh 1ap tir khoan
dau tu duoc bao ho theo Hiép dinh trén Ianh tho ciia Bén khéc trong céac truong hop
sau:

>3 Vi myc dich cua Diéu 17.6(1) va (2) (H3 tro Phi thuong ‘mai), can phai ching minh dugc ring tac dong bat
loi bi khiéu nai 1a do hd tro phi thuong mai gdy ra. Do do, hd tro phi thuong mai can dugc xem xét ciing véi cac
yeu t khéc c6 thé 1a nguyén nhan nham dam bdo tinh phu hop vé quan hé nhan qua.

* Pé 15 rang hon, cung cp gian tiép bao gdm trudng hop trong d6 mot Bén 1wy thac hoac chi dao mot doanh
nghiép khdng phai la doanh nghiép thudc s¢ hiru nha nuoc phai cung cap hd tro phi thuong mai.
% Thuat ngi "nganh san Xuat trong nudc" dé cap dén toan bo cac nha san Xuat trong nudC cua hang hoa tuong
tu, hodc dén cac nha san xuat trong nudc Véi tong san lugng chiém ty 1é da sb trong tong san lugng cua hang
hoa twong tu, khéng bao gdm doanh nghiép thudc sé hitu nha nudce 1a khoan dau tu dugc bao ho theo Hiép dinh
nhan dugc hd tro phi thuong mai duoc din chiéu dén tai khoan 3.
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(a) hd tro phi thuwong mai dwoc cung cp trong viéc san xuat va ban hang hoa cua
doanh nghiép thudc sé hiru nha nuée trén 13nh thd cia Bén khac, va

(b)  hang hoa tuong tu duoc nganh san xuat trong nudc cia Bén Khac san xuat va
ban ra trén lanh thé cua Bén khac d6.%°

4, Dich vu do mét doanh nghiép thudc sé hitu nha nuéc cua mot Bén cung cp
trén 1anh thd cua Bén do khong duoc coi 1a gay ra tac dong bét lgi.>’

Piéu 17.7: Tac ddng bat loi

1. Véi muc dich cua Piéu 17.6.1 va Diéu 17.6.2 (HS tro Phi thuong mai), tac dong bat
loi phéat sinh khi tac dong cua hd tro phi thuong mai la:

(a) viéc san xuat va ban hang hoa caa doanh nghiép thudc sé hitu nha nudc caa mot
Bén nhan duoc hd tro phi thuong mai loai bo hoic ngan can viéc nhap khau hang hoa
tuong tw O Xuat xi tir mot Bén khac vao thi truong cia Bén d6 hoic viéc ban hang
hoa twong tr do mot doanh nghiép 1a khoan dau tu duoc bao ho theo Hiép dinh trén
lanh thé cua Bén dé san xuét ra;

(b)  viéc san xuat va ban hang hoa ciia mot doanh nghiép thudc so hiru nha nudc

(i) viéc ban hang héa twong tu do mot doanh nghiép 1a khoan dau tu dugc bao ho theo
Hiép dinh san xuat trén I1anh tho caa Bén khéac khoi thi truong cua Bén khac d6 hoic
viéc nhap khau hang héa twong tu cuia mot Bén khéc; hoic

(i) viéc nhap khau hang hoa tuong tu cia mot Bén khac khoi thi truong cua mot bén
tha ba;

(c)  sugiam gia dang ké cua mot hang hda do mot doanh nghiép thudc s hitu nha
nuéc cua mot Bén nhan duoc hd tro phi thwong mai san xuat va ban ra trén:

(i) thi truong cua mot Bén khi so sénh véi gia ban trén cung thi truong caa hang héa
tuong tu duoc nhap khau cd xuat xa tir mot Bén khac hoic do doanh nghiép l1a khoan
dau tu duoc bao ho theo Hiép dinh san xuét trén Ianh thd cua Bén dé, hoac dan dén su
giam gia, kim gia hoic t6n that doanh thu dang ké trén cing mot thi truong; hoac

% Trong céc tinh hudng ngan chan sy hinh thanh nganh cong nghiép trong nudc, c6 thé hiéu rang mot nganh
cong nghlep trong nu6c €O thé chua san xuat va ban hang héa tuong tw. Tuy nhién, trong nhimg truong hop nay,
Can phai c6 bang ching cho thdy mot nha san xuét tiém ning trong nudc da c6 cam két dang ké dé bat dau san
XUt va ban hang hoa tuong tu.

5 Pé 1 rang hon, khoan nay khong dugc hiéu la &4p dung dbi véi mot dich vu ma chinh né 1a mét hinh thic hd
tro phi thuong mai.
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(ii) thi trrong cua mot bén tha ba khi so sanh véi gia ban trén cung thi truong nhap
khau hang héa twong tu ciia Bén khéc, hoic dan dén su giam gia, kim gia hoic ton
thit doanh thu dang ké trén cuing mat thi trudng.

(d)  céc dich vu do mot doanh nghiép thudc s¢ hiru nha nudc ciaa mot Bén nhan
dugc hd tro phi thuong mai cung cap gay loai bé hodc ngan can dich vy tuong tu do
cac nha cung cap dich vu cia mot Bén khac hodc mot Bén thir ba cung cap trén thi
trrong cua Bén khac do; hoac

(e)  sugiam dang ké cia mot dich vu do mot doanh nghiép thudc so hiru nha nudc
cuia mot Bén nhan duoc hd trg phi thwong mai cung cap trén thi trudng mot Bén khac
khi so sanh véi gia ban trén cing thi treong cua dich vy tuong tu do mot nha cung cap
cua Bén khac d6 hodc mot Bén thir ba cung cap, hodc su kim gié, ép gia hoic ton that
doanh thu dang ké trén cting mot thi truong™.

2. Vi muc dich cta cac khoan 1(a), 1(b) va 1(d), viéc loai bo hoac can tro mot
hang hoa hoac dich vu bao gdm moi truong hop dugc ching minh rang c6 sy thay doi
dang keé thi phan twong ddi theo hudéng bat lgi d6i voi hang hoa hoic dich vu tuong ty.
"Thay d6i thi phan twong d6i dang ké" bao gom bat ky truong hop nao sau day:

(a) c6 su gia ting dang ké thi phan ctia hang hoa hoic dich vu ctia doanh nghiép
thudc sé hiru nha nudce cua Bén do;

b) thi phan ctia hang héa hodc dich vu cta doanh nghiép thudc sd hiru nha nuée cua
Bén d6 khong doi trong cac hoan canh ma néu khong hd tro phi thuong mai thi s& sut
giam dang ké; hodc

(¢) thi phan ctia hang hoa hoic dich vu ctia doanh nghiép thudc so hiru nha nudc cia
Bén do sut giam, nhung vai tdc d6 cham hon dang ké so v6i tde do s& x4y ra néu
khong c6 hd tro phi thuong mai.

Su thay d6i nay phai dugc thé hién trong mot khoang thoi gian thich hop dii dé ching
minh xu hudng phat trién rd rang cua thi trudng hang hoa hoic dich vu duoc xem xét,

nghia 1a trong diéu kién thong thuong it nhat 12 01 nam.

3. V&i muc dich cua cac khoan 1(c) va 1(e), viéc giam gia phai bao gom moi
trueong hop trong do viéc giam gid dugc chirng minh thong qua su so sanh gia ban
hang hoa hoac dich vu cua doanh nghiép thudc s¢ hitu nha nuwde véi gid ban cua hang
hoa hoac dich vu tuong tu.

*® Vigc mua hogc ban ¢é phan, ¢ phiéu hogc cac hinh thirc vén chu so hitu khac caa mot doanh nghiép thuoc so
hf{u nha nuéc nhan duoc hd tro phi thuong mai dé thqm gia von s¢ hiu tai mot doanh nghiép khac khong dugc
hiéu la gy ra cac tac dong bat lgi nhu quy dinh tai Biéu 17.7.1 (Téac dong Bat loi).
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4, Viéc so sanh gi4 ban tai khoan 3 phai duoc thuc hién & cung mot cip do
thwong mai va tai nhitng thoi diém c6 thé so sanh dugc, va can phai xem xét thoa
dang cac yéu td anh hudng t6i viée so sanh gia. Néu khong thé so sanh truc tiép cac
giao dich, viéc chirng minh c6 su gidm gia cé thé dugc thuc hién trén mot sb co s&
hop 1y khac, chang han nhu so sanh don gid dbi v6i hang hoa.
5. H& tro phi thuong mai ma mot Bén cung cap:

(a) trudc khi Hiép dinh nay duogc ky két, hozc

(b) trong vong 3 nam ké tir khi ky két Hiép dinh nay cin ctr vao mot vian ban
phap luat dugc ban hanh, hoic dé thuc hién nghia vu hop dong trudc khi ky két Hiép
dinh nay duoc coi 1a khong gay ra tac dong bat loi.
6.  Véi muc dich cia Piéu 17.6.1(b) va biéu 17.6.2 (b) (Hd tro Phi thuong mai),
viéc cap von ban dau cho mot doanh nghiép thudc sé hiru nha nuée, hoic viéc mot
Bén thau tom loi ich kiém soét tai mot doanh nghiép chu yéu cung cap dich vu trén
lanh thé cua Bén dé khéng dugc coi 1a gay ra tac dong bat loi.
Piéu 17.8: Thiét hai
1. Véi muc dich cuia Bidu 17.6.3 (Hd trg Phi thuong mai), thuat ngir “thiét hai” dugc
hiéu 1a thiét hai vat chat ddi véi mot nganh cdng nghiép trong nuée, de doa gay ra
thiét hai vat chat d6i voi nganh cong nghiép trong nuéc hoic gay can trg vat chat doi
Vvé6i su hinh thanh nganh cdng nghiép dé. Viéc xac dinh thiét hai vat chat phai duwa trén
c4c bang chang xéc thyuc va c6 su tham dinh khach quan cac yéu t6 lién quan, bao
gom khéi lwong san xuét boi khoan dau tu duoc bao ho theo hiép dinh nhan duoc hd
tro phi thwong mai, tic dong cua viéc san xuit do dén gia ban cua san pham tuong tu
do nganh coéng nghiép trong nude san xuat va ban ra, va tac dong cua viéc san xuat do
dén nganh cong nghiép trong nudc san xuat hang hoa twong tu>°.
2. Bdi véi khéi luong san pham cua khoan dau tu dugc bao ho theo Hiép dinh nhan
duoc hd tro phi thuong mai, can phai xem xét ¢6 su gia ting dang ké khdi lwong san
xuat hay khong, xét vé sb tuyét déi hoic trong tuong quan véi san xuat hoac tiéu ding
trén 1anh thé cua nudce duoc cho 1a xay ra thiét hai. i voi tac dong dén gia cua viéc
san xut tir khoan dau tu duoc bao ho theo Hiép dinh, can phai xem xét c6 hay khdng
sur giam gia dang ké cuia hang hoa duoc san xuat hoic ban béi khoan dau tu duoc bao
ho theo Hi¢p dinh khi so snh vaéi gia ban cia hang héa twong ty do nganh cong
nghiép trong nudc san xuét va ban ra, hoic co hay khong tac dong cua viéc san xuat
boi khoan dau tu dugc bao ho theo Hiép dinh gay ra su ép gia téi mire dang ké hoic

% Cac giai doan danh gia hé trg phi thuong mai va thiét hai phai dwoc dua ra mot cach hop 1y va phai két thic
sat vai thuc té thoi diém bat dau vu khiéu nai ra trudc hoi dong hoa giai.
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ngin chin ting gia téi mic dang ké ma néu khong s& xay ra. Khéng mot hoic mot vai
yéu t6 nao néu trén nhat thiét mang tinh chat quyét dinh khi xem xét.

3. Viéc danh gia tac dong d6i véi nganh cdng nghiép trong nudc cua hang héa duoc
san xuat va ban ra boi khoan dau tu duoc bao ho theo Hiép dinh nhan duoc hd trg phi
thuong mai phai bao gom viéc danh gia tat ca cac yéu té va chi sé kinh té lién quan
dén tinh trang cua nganh cong nghiép, chiang han nhu sy suy giam thuc té va tiém
tang trong san lwong, doanh thu, thi phan, loi nhuan, ning suat, loi suat dau tu, hoic
kha ning sir dung ngudn lec; cac yéu td anh huong dén gié trong nuéc, cac tac dong
tiéu cyc thyc té va tiém tang dén dong tién, tén kho, lao dong, tién luong, ting truong,
kha nang huy dong vén hoic dau tu va liéu ¢ hay khong ganh niang gia ting 1én cac
chuong trinh hd trg cua Chinh phu trong linh vuc ndng nghiép. Danh sach nay 1a chwa
day du, ciing nhu khong mot hozc mot vai yéu té néu trén mang tinh chat quyét dinh
trong viéc xem xét.

4. Can phai chirng minh rang hang hoa dwoc san xuat va ban ra béi khoan dau tu duoc
bao ho theo Hiép dinh, thong qua cac tac d(f)ngGO cua hd tro phi thuong mai, gay ra
thiét hai xét theo nghia ctia Diéu nay. Viéc chang minh méi quan hé nhan qua giira
hang hoa duogc dé cap & trén va thiét hai ddi voi nganh cong nghiép trong nudc phai

dén ngoai hang hoa duoc san xuat boi khoan dau tu dugc bao ho theo Hiép dinh tai
cling mot thoi diém gay ra thiét hai déi véi nganh san xuit trong nudc phai dugc xem
Xét, va c4c thiét hai tir cac yéu té khac khong duoc gan cho hang héa dugc san xuat va
ban boi khoan dau tu dugc bao ho theo Hiép dinh nhan dwgc nhan hd tro phi thuong
mai. C4c yéu t6 c6 thé lién quan khéac bao gém, bén canh nhiing yéu té khac, san
lwong va gia ban hang héa twong ty trén thi trudng dang xem xét, Sy sut giam vé cau
hoic thay d6i phuong thuc tiéu dung, va sy phat trién cong nghé, hoat dong xuat khau
va nang suat cia nganh céng nghiép trong nudc.

5. Viéc xac dinh mdi de doa gay ra thiét hai vat chat phai dya trén thuc té va khong
chi don thuan dya trén cdo budc, phong doan hodc kha ning kho xay ra. Viéc xac dinh
mot mdi de doa thiét hai vat chat can phai dugc xem xét dic biét can trong. Céc hoan
canh thay di c6 thé sé tao ra tinh hudng trong d6 hd tro phi thuong mai danh cho
khoan dau tu dugc bao ho theo Hiép dinh gay ra thiét hai can phai dwoc du doan rd
rang va sé xay ra trong thoi gian ngan. Bé xac dinh sy ton tai cua méi de doa gay ra
thiét hai vat chat, can can nhic cac yéu t6 lién quan® va liéu rang toan bo céac yéu tb

* Pugc quy dinh tai khoan 2 va 3. ,
61 Khi xac dirjh c6 moi de doa gay thiét hai vat chat, uy bqn trong tai duocrthé’nh lap theo quy giinh tai Chuong
28 (Giai quyét Tranh chap) can can nhac, bén canh cac yeéu té khac, cac yéu to sau: (i) ban chat cua ho tro phi

n dua trén viéc danh gia tat ca cac bang chung lién quan. Bat ky yéu to khac duogc biét
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duoc coi la dan t6i két luan riang su sdn cé cua hang hoa do khoan dau tu duoc bao ho
theo Hiép dinh san xuét ra 1a sip xay ra trong thoi gian ngdn, va rang, néu nhu khong
c6 hanh dong bao vé thi thiét hai vat chit s& xay ra.

Piéu 17.9: Phu luc ciaa tirng Bén
1. biéu 17.4 (B6i xir Khong phan biét va Tinh toan Thwong mai) va Diéu 17.6 (Hb tro
Phi thuong mai) khdng &p dung d6i véi cac hoat dong khdng phi hop cua céc doanh
nghiép thudc sé hiru nha nude hodc doanh nghiép doc quyén chi dinh ma mot Bén liét
ké trong Biéu Phuy lyc IV cia nudc d6 phil hop Véi cac diéu khoan dua ra trong Biéu.
2. biéu 17.4 (B4i xir Khong phan biét va Tinh toan Thuwong mai), Piéu 17.5 (Tda an
va Co quan Hanh chinh), Piéu 17.6 (Hd tro Phi thuong mai) va Diéu 17.10 (Minh
bach hda) khong ap dung ddi véi cac doanh nghiép thudc s hitu nha nuée hoic
doanh nghiép doc quyén chi dinh cia mot Bén liét ké tai Phu luc 17-D (Ap dung dbi
vé6i cac Doanh nghiép thuoc S¢ hiru Nha nuée va Boc quyén Chi dinh ¢ cap dudi
Trung wong).
3. (a) Trong truong hop cua Xinh-ga-po, ap dung Phu luc 17-E (Xinh-ga-po).

(b) Trong trueong hop cua Ma-lai-xi-a, ap dung Phu luc 17-F (Ma-lai-xi-a).
bidu 17.10: Minh bach héa®*®
1. M&i Bén phai cung cap cho cac Bén khéac hodc cong bd trén mot trang dién tir
chinh thtrc danh sach cac doanh nghiép thudc s& hitu nha nudc trong vong 6 thang ké
tir khi Hiép dinh c6 hiéu lyc d6i voi Bén dé, va sau d6 phai cap nhat danh sach nay

hang nam, %%

thwong mai dang xem xét va tic dong thuong mai c6 thé phat sinh tir do; (ii) ty |6 gia ting dang ké vé doanh thu
trén thi truong trong nudc cua khodn déau tu duoc bao ho theo Hiép dinh 1 chi béo kha ning ting doanh thu
dang ké; (iii) cong sut cia khoan dau tu dugc bao ho theo Hi¢p dinh c6 thé sir dung tu do du muc, hoic su gia
tang dang ké sap xay ra trong thoi gian ngan chi bdo kha ning gia ting san luong dang ké cua hang hoéa tuong
tu, c6 tinh dén sy san c6 cua thi truong xuat khau dé hap thy san lugng bd sung; (iv) ligu rang co hay khong
viéc gia ban san pham cua khoan dau tu dugc bao hg theo Hiép dinh s& c6 tac dong kim ham dang ké gia ban
hang hoa tuong tu; va (v) lugng ton kho ciia hang hoa tuong tu.
%2 pidu nay khong &p dung cho Bru-nay Pa-rit-xa-lam ddi vai cac Thyc thé liét ké tai muc Phy luc 4 — Bru-nay
Da-r(t-xa-lam - 4 tham gia vao céc hoat dong khdng phu hop dugc md ta trong muc do.
% Piéu nay khong &p dung cho Viét Nam ddi vai cac Thuc thé duoc liét ké tai:

(@) muc trong Phu luc IV - Viét Nam — 8 tham gia vao cac hoat dong khdng phu hgp dugc mo ta tai muc

dd, cho t6i khi muc nay khéng con hiéu luc; va

(b) muc trong Phu luc IV - Viét Nam 10 tham gia vao cac hoat dong khéng phu hop dugc md ta tai muc
do.
* Pdi v6i Bru-nay Da-rat-xa-lam, khoan nay khong ap dung trong 05 nam ké tir khi Hiép dinh nay c6 hiéu luc
dbi véi Bru-nay Pa-rit-xa-lam. Tuy nhién, trong 03 nam ké tir khi Hiép dinh nay c6 hiéu lyc, Bru-nay Da-rit-
xa-lam phai cung cip cho cac Bén khac hoic cong bd cong khai trén trang dién tir chinh thic danh séch céc
doanh nghiép thugc so hitu nha nudc c6 doanh thu hang nam tir hoat dong thwong mai cia mot trong 03 nam
trude d6 16n hon 500 triéu Quyén Rat von Dac biét, va sau d6 phai cap nhat danh sach nay hang nam, cho t6i
nghia vu tai khoan nay ap dung va thay thé nghia vu nay.
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2. MJi Bén phai kip thoi théng bao cho cac Bén khac hoic cong b thdng tin trén
mét trang dién tir chinh thirc vé viéc chi dinh mot doanh nghiép doc quyén hoic mo
rong pham vi cia doanh nghiép doc quyén dang ton tai va céc diéu khoan cua viéc chi
dinh d6.”°

3. Khi co yéu cau bang vin ban cia mot Bén khac, mot Bén phai kip thoi cung
cAp cac thong tin sau lién quan t&i mot doanh nghiép thudc so hitu nha nude hodc mot
doanh nghiép nha nudc doc quyén, véi diéu kién rang yéu cau dé nghi cung cip phai
dua ra giai thich Iy do tai sao hoat dong ctia doanh nghiép dé c6 thé anh huong t6i

thuong mai va dau tu gitra cac Bén:

(a) ty 18 c6 phan ma Bén d6, cac doanh nghiép thudc s hitu nha nude hoic cac doanh
nghiép doc quyén chi dinh cua Bén do6 cuing so hitu, va ty Ié s phiéu ma ho ciing nam
giir trong thuc thé do;

(b) md ta vé bat ky loai c6 phan dic biét hoac quyén biéu quyét dac biét hoic cac
quyén khac ma Bén do, cac doanh nghiép thudc so hitu nha nuéc hoic cac doanh
nghiép doc quyén chi dinh cua Bén do nam gitr ngoai quyén gan véi cac ¢ phiéu
thong thuong cua thuc thé do;

(c) chirc danh cua cac cong chic giit vi tri 1a nha quan ly hozc thanh vién hoi dong
quan tri trong thuc thé do;

(d) doanh thu hang nam va tong tai san cua thuc thé dé trong thoi gian 03 ndm gan
nhét c6 thang tin;

(e) moi hinh thirc mién trir hozc loai trir ma thyuc thé d6 duge hudng theo quy dinh
phap luat cua Bén do; va

(f) moi thdng tin khéac c6 lién quan dén thuc thé dugc cong bd, bao gom béo céo tai
chinh thudng nién va béo co kiém toan cua bén thir ba, va nhitng thdng tin nay can
duoc yéu cau bang van ban.

4. Khi c6 yéu cau bang vin ban cia mot Bén khac, mot Bén phai kip thoi cung
c4p bang vin ban cé4c thdng tin vé bat ky chinh sach hoic chuong trinh ma Bén d6
thue hién hozc duy tri cung cip hd tro phi thuong mai, véi diéu kién rang trong yéu

% Pbi vasi Viet Nam va Ma-lai-xi-a, khoan nay khoéng &p dung trong 05 nam ké tir khi Hiép dinh c6 hiéu luc
tuong ung dbi vai Viet Nam va Ma-lai-xi-a. Tuy nhién, trong 06 thang ké tir khi Hiép dinh c6 hiéu luc tuong
g d6i v6i Viet Nam va Ma-lai-xi-a, mdi nudc phai cung cap cho cac Bén khac hoic cong b cong khai trén
trang dién tir chinh thirc danh séch doanh nghiép thuéc sé httu nha nude ¢6 doanh thu hang ndm tir hoat dong
thwong mai ciia mot trong 03 nam trude d6 16n hon 500 triéu Quyén Rat vén Dic biét, va phai cap nhat danh
sach nay hang nam, cho t6i khi nghia vu tai khoan nay ap dung va thay thé nghia vu nay.

8 Cac khoan 2, 3 va 4 khong &p dung dbi v6i Viét Nam lién quan dén cac Thuc thé duoc liét ké tai myc trong
Phu luc IV - Viét Nam 9 thuc hién cac hoat dong khong phu hop dugc mo ta tai muc do.

L T L Y e R e L Al e R R ARV v v v v e vV v Y O A vy

R R R NI N N N N N N N R N N N N N N N N A R R N A AP N N A NN N N N N N A AP P A N N N N R N N NN P N N N N

»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»



/////////////////////////////////////////////////////////////////////////////////////////////////////////

cau cung cap thdng tin ¢ bao gdm giai thich chinh sach hoic chuwong trinh nay anh
huong hoic ¢6 thé anh huéng nhu thé ndo téi thuong mai va dau tu giita cac Bén.

5. Khi mot Bén phan hoi theo khoan 4, théng tin ma Bén d6 cung cap can phai cu
thé mot cach thoa dang dé Bén yéu cau co thé hiéu vé viéc van hanh va danh gia chinh
sach hoic chuong trinh va anh huéng ciing nhu kha ning anh hudng dén thuong mai
va dau tu giira cac Bén. Bén duoc yéu cau s& dam bao rang cac théng tin cung cap sé
bao gom:

hinh thirc ctia hd tro phi thuong mai dugc cung cap theo chinh sach va chuong trinh,
vi du nhu khoan tai trg, cho vay;

tén cua cac co quan chinh pha, cac doanh nghiép thugc sé hitu nha nudc hoac doanh
nghiép nha nuéc cung cap hd tro phi thuong mai va tén cia cac doanh nghiép thuoc
s& hitu nha nudce da dugc nhan hoic du diéu kién dé nhan hd tro phi thuong mai;

co s& phap Iy va muc tiéu chinh séch caa chinh sach hoic chuong trinh cung cap hd
tro phi thvong mai;

d6i vé6i hang hoa: khéi lugng trén mot don vi caa khoan hd tro phi thwong mai hoic,
trong truong hop khong thé tinh toan dugc thi 12 tong sb tién hoic s tién dy toan
hang nam danh cho khoan hd tro phi thuong mai, trong d6 néu c6 thé thi néu ra gia tri
trung binh trén mot don vi trong nam trude do;

d6i voi dich vu: tong sb tién hoac sb tién dur toan hang nim danh cho khoan hd trg phi
thuong mai, trong d6 néu c6 thé thi néu ra téng s tién trong nam trude do;

dbi vai céac chinh sach hoic chuong trinh cung cap hd tro phi thuong mai dudi hinh
thirc cho vay hoac bao lanh vay: sé tién vay hoic bao lanh vay, 14i suat, phi phai tra;
d6i véi cac chinh sach hoic chuong trinh cung cap hd trg phi thuong mai duéi hinh
thirc cung cap hang hod, dich vu: gia béan ra, néu co;

d6i véi cac chinh sach hozc chuwong trinh cung cap hd trg phi thuong mai duéi hinh
thire dau tu von ¢b phan: sé tién dau tu, s6 lwong va mo ta vé cac cd phiéu dugc nhan,
va bat ki danh gia nao duogc thuc hién lién quan dén quyét dinh dau tu;

thoi han &p dung chinh sach hoic chuong trinh hodc bét ky gigi han thoi gian nao
khac kem theo; va

c4c dir liéu thong ké cho phép danh gia tac dong cua hd tro phi thuong mai ddi véi
thwong mai va dau tu giira cac Bén.

6.  Néu mot Bén cho rang Bén d6 khong ap dung hoic duy tri bat ky chinh sach
hodc chuong trinh ndo theo quy dinh tai khoan 4 thi Bén do6 phai thong bao bang van
ban cho Bén yéu cau.
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7. Trong trudng hop bat ky mot diém c6 lién quan tai khoan 5 khong duoc giai
quyét bang vin ban, phai dua ra van ban giai thich vé viéc do.

8.  Céac Bén thira nhan rang viéc cung cip thong tin theo cac khoan 5 va 7 khong
anh hudng dén tinh trang phép ly caa khoan h tro 1a dbi twong theo nhu yéu cau tai
khoan 4 hoic tac dong cua cac hd trg theo Hiép dinh nay.

9.  Khi mot Bén cung cip thdng tin bang vin ban theo yéu cau tai Diéu nay va
thong béo téi Bén yéu cau riang cac thong tin d6 dugc coi la mat thi Bén yéu cau
thong tin khong dugc cong b thdng tin khi chua c6 sy dong y cia Bén cung cap
thong tin.

Piéu 17.11: Hop tac Ky thuat

Céac Bén phai tham gia cac hoat dong hop tac ki thuat 1an nhau phu hop va trong
khudn khé ngudn luc sin co, bao gom:

trao doi thdng tin vé kinh nghiém cua cac Bén trong viéc nang cao quan tri doanh
nghiép va van hanh cac doanh nghiép thuoc so hiru nha nudéc;

chia sé thuc tién tét nhat vé cac cach tiép can chinh sach nham dam bao moéi truong
canh tranh binh dang giita doanh nghiép thugc so hitu nha nuéc va doanh nghiép tu
nhan, bao gém céc chinh sach lién quan t6i tinh trung 1ap vé canh tranh, va

T6 chuc hoi thao, hoi nghi qudc té hoac bat ky dién dan ndo khac phi hop nham chia
sé thong tin ky thuat, chuyén mon trong quan tri va van hanh doanh nghiép thudc so
hiru nha nudc.

Piéu 17.12: Uy ban vé Doanh nghiép thudc Sé hiru Nha nwéc va Poc quyeén Chi
dinh®’

" Pidu 17.12 (Uy ban vé& Doanh nghiép thudc S& hitu Nha nuée va Boc quyén chi dinh) khong &p dung cho
Viét Nam ddi vai céc thuc thé duoc liét ke tai:
(@ muc trong Phu luc IV - Viét Nam - 8 khi doanh nghiép thuc hién cac hoat dong khéng phu hgp dugc
quy dinh tai Muc do, cho t6i khi muc nay khéng con hiéu luc.

(b) muc trong Phu luc IV - Viét Nam - 10 khi doanh nghiép thuc hién cac hoat dong khoéng phu hgp dugc
quy dinh tai muyc do.
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1. Theo day cac Bén thanh 1ap mot Uy ban vé Doanh nghiép thudc Sé hitu Nha
nuée va Poc quyén Chi dinh (Uy ban), bao gdm céc dai dién cua mdi Bén;

2. Céc chtrc nang cua Uy ban bao gom:

ra soat va xem xét viéc trién khai va thuc thi Chuong nay;

theo yéu cau ciia mot Bén, s& tham van vé cac van dé phat sinh trong Chuong nay;
phat trién cac nd luc hop tdc mot cach phu hop, nham thuc diy cac nguyén tic nén
tang caa cac quy dinh trong Chuong nay trong khu vuc thuong mai tu do va dong gop
vao sy phat trién cua cac quy dinh tuwong tu trong cac dinh ché khu vuc va da phuong
khac ma hai hozc nhiéu Bén tham gia; va

thuc hién cac hoat dong khac do Uy ban quyét dinh.

3. Uy ban phai hop trong vong mdt nam sau ngay Hiép dinh nay c6 hi¢u lyc, va

sau d0 it nhat mdi nam mat 14n, trir khi cac Bén c6 thoa thuén khac.

Piéu 17.13: C4c Loai trir
1.  Khong quy dinh nao tai Diéu 17.4 (Bi xtir Khdng Phan biét va Tinh toan
Thuong mai) hoic Piéu 17.6 (Hd tro Phi thwong mai) duoc hiéu Ia:
ngin can bat ky Bén nao théng qua hoac thuc thi cac bién phap nham tng pho tam
thoi vai céac tinh hudng kinh té khan cip & cap d6 qudc gia hoac toan cau; hoic
ap dung d6i véi mot doanh nghiép thudc sé hitu nha nude caa mot Bén thong qua
hozc thi hanh bién phéap tam thoi nham tng phd vai mét tinh hudng khan cap vé kinh
té & cap do qudc gia hodc toan cau trong giai doan khan cap dé.
2. Diéu 17.4.1 (Béi xtr Khong Phan biét va Tinh toan Thuong mai) khong ap
dung ddi véi viéc cung cip céac dich vu tai chinh caa mot doanh nghiép thudc sé hitu
nha nuée theo nhiém vu caa chinh phi néu viéc cung cap cac dich vu tai chinh nay:
(@)  hd tro xuat khau hodc nhap khau, véi diéu kién céc dich vu nay:

(i) khong chu dinh thay thé tai chinh thuong mai, hoic

(ii) dwoc cung cap véi diéu kién khdng thuan loi hon so véi doanh nghiép nhan
duoc cac dich vu tai chinh c6 thé so sanh trén thi truong thuong mai®; hoidc
(b)  hd trg dau tu tw nhan bén ngoai lanh thd ctia mot Bén, véi diéu kién cac dich
Vu nay:

% Trong trueong hop khong co cac dich vy tai chinh co thé so sanh dugc cung cép trén thi truong thuong mai:
(1) theo nhu diém 2 (a) (i), 2 (b) (ii), 3 (a) (i) va 3 (b) (ii), cac doanh nghiép c6 thé dya vao cac bang ching sin
c6 khi can thiét dé thiét lap chuan muc cho cac diéu kién cung cap cac dich Vu nay trén thi truong thuong mai;
va (2) theo nhu cac diém 2 (a) (i), 2 (b) (i), 3 (a) (i), va 3 (b) (i), viéc cung cap cAc dich vu tai chinh duoc coi la
khoéng nhiam muc dich loai bo tai chinh thuong mai.

202

L T L Y e R e L Al e R R ARV v v v v e vV v Y O A vy

R R R NI N N N N N N N R N N N N N N N N A R R N A AP N N A NN N N N N N A AP P A N N N N R N N NN P N N N N

»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»



////////////////////////////////////////////////////////////////////////////////////////////////////////

§ (i) khng chu dinh thay thé tai chinh thuong mai, hodc

(ii) dwoc cung cap véi diéu kién khdng thuan loi hon so véi doanh nghiép nhan
dugc céc dich vu tai chinh c6 thé so sanh trong thi trudong thuong mai, hoic

(c)  duoc cung cap theo cac diéu kién phi hop véi Thoa thuan, mién 12 né nam
trong pham vi ciia Thoa thuan.

3. Viéc cung cap cac dich vu tai chinh bai mot doanh nghiép thudc sé hiru nha

: nuéc theo nhiém vu dugc chinh pha giao sé khong gy ra tac dong bat loi theo Diéu

§ 17.6.1 (b) hoic Piéu 17.6.2 (b) (Hd trg Phi thuong mai), hoac Biéu 17.6.1 (c) hoic
Diéu 17.6.2 () (H4 tro Phi thwong mai) khi mot Bén ma tai d6 dich vu tai chinh duoc
cung cap yéu cau co hién dién dia phuwong nham cung cap dich vu tai chinh, néu viéc
cung cép tai chinh d6%.

(@)  hd tro xuat khau va nhap khau, véi diéu kién céc dich vu nay:

(i) khong chu dinh thay thé tai chinh thuong mai, hoic

(ii) dwoc cung cap véi diéu kién khdng thuan loi hon so véi doanh nghiép nhan
dugc céc dich vy tai chinh c6 thé so sanh trong thi trudong thuong mai; hoidc

(b)  hd tro dau tu tw nhan bén ngoai lanh thd cua Bén do, véi diéu kién viéc cung
cap céc dich vu nay:

(i) khdng chu dinh thay thé tai chinh thuwong mai, hoic

(i) duoc cung cap véi diéu kién khong thuan loi hon so véi doanh nghiép co
thé nhan dugc cac dich vu tai chinh c6 thé so sanh trong thi truong thuong mai; hoic
(c)  duoc cung cap nhitng diéu kién phu hop voi Thoa thuan, trong d6 cac diéu kién
nam trong pham vi cua Thoa thuan.

4. Piéu 17.6 (HS tro Phi thuong mai) khdng &p dung d6i voi mot doanh nghiép
nam ngoai 1anh thd cua mot Bén ma & do, doanh nghiép thudc so hiru nha nuéc cua
Bén d6 nam quyén so hiru tam thoi doanh nghiép nay do két qua cua viéc tich thu
hodc mot hanh dong tuong tu lién quan dén no khong tra dugc, hogc thanh toan bdi

: thuong bao hiém cua doanh nghiép thudc so hitu nha nudc gan véi viéc cung cip cac
dich vu tai chinh néu tai cac khoan 2 va 3, véi diéu kién bat ki su hd tro ndo ma Bén
do, doanh nghiép nha nudc hoac doanh nghiép thudc so hiru nha nudc cua Bén do
cung cap cho doanh nghiép nay trong thai gian tam thoi s¢ hitu nham muc dich thu

S hdi vbn dau tu cua doanh nghiép thudc so hiru nha nuéc do, phi hop véi ké hoach tai
co cau hogc thanh 1y dé cudi cung s& thodi von khoi doanh nghiép nay.

% Theo muc dich cua khoan nay, trong truong hop quédc gia doi hoi cé su hién dién dia phwong khi cung cip cac
dich vu tai chinh, viéc cung cap céac dich vu tai chinh dugc xac dinh theo khodn nay théng qua mot doanh
nghiép thugc khoan dau tu theo Hiép dinh s€ duoc coi la khong giy ra tac dong bat loi.
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5. Diéu 17.4 (B4i xtt Khdng Phan biét va Tinh toan Thwong mai), Diéu 17.6 (HS
trg Phi thuong mai), Biéu 17.10 (Minh bach héa), va bBiéu 17.12 (Uy ban vé Doanh
nghiép thudc Sé hitu Nha nuée va Doc quyén Chi dinh) khdng &p dung d6i véi mot
doanh nghiép thudc s& hitu nha nuée hodc doanh nghiép doc quyén chi dinh néu trong
bat ky mot trong ba nim tai chinh 1ién ké trude d6, doanh thu hang nim tir hoat dong
thwong mai cua doanh nghiép nay thap hon ngudng dugc tinh theo Phuy luc 17-A.7%"
Diéu 17.14: Pam phan thém

Trong vong 5 nam ké tir khi Hiép dinh c6 hiéu lec, cac Bén phai tién hanh cac cudc
dam phan thém vé viéc ma rong &p dung cac nguyén tic trong Chuong nay theo Phu
luc 17-C.

Piéu 17.15: Quy trinh phét trién thong tin

Phu luc 17-B s& &p dung ddi véi bat ky tranh chip theo Chuong BBB (Giai quyét
tranh chap) lién quan dén viéc tuan thi caa cac Bén dbi vai Biéu 17.4 hoic Diéu 17.6.

® Khi mot Bén vién dan loai trir nay trong khoang thoi gian tham van thyc hién theo Diéu 28.5 (Tham van), cac
Bén tham van nén trao ddi va thao luan vé cac bang ching sin c6 lién quan dén doanh thu hang ndm cua doanh
nghiép thudc s¢ hiru nha nude c6 duoc tir cac hoat dong thuong mai trong ba nam tai chinh lién trude do, va nd
lyc giai quyét bat ky bat dong nao lién quan dén viéc ap dung loai trir nay trong giai doan tham van.

" Khang phu thude khoan nay, trong khoang thoi gian 05 nam ké tir khi Hiép dinh nay ¢6 hiéu luc doi véi Bru-
nay Da-rt-xa-lam, Ma-lai-xi-a hoic Viét Nam, Diéu 17.4 (Pdi xir Khéng Phan biét va Tinh toan Thuong mai)
va Diéu 17.6 (Hb trg Phi thuong mai) khong ap dung ddi vai cac doanh nghiép thudc s¢ hitu nha nuée hoic doc
guyén chi dinh twong ng cua Bru-niy Da-rit-xa-lam, Ma-lai-xi-a hoac Viét Nam, néu trong mot trong ba nim
tai chinh lién ké truée dé, doanh thu tir hoat dong thuong mai cua doanh nghiép dudi 500 triéu Quyén Rt véon
bac biét.
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PHU LUC 17-A

TINH TOAN NGUONG PIEU CHINH

1. Vao thoi diém Hiép dinh nay c6 hiéu luc, ngudng tham chiéu trong Diéu
17.13.5 (Loai trir) 1a 200 triéu Quyén rat vén dic biét (SDR).

2. Gia tri ngudng s& dugc diéu chinh trong tirng khoang thoi gian ba nim va moi
lan diéu chinh c6 hiéu lyc vao ngay 1 thang Mot. Lan diéu chinh dau tién phai dugc
thuc hién vao ngay 1 thdng Mot sau khi Hiép dinh nay cé hiéu luc, theo céng thic
duoc néu trong Phu luc nay.

3. Ngudng sé duoc diéu chinh theo thay ddi vé muc gia chung sir dung chi s6 lam
phat SDR tong hop, tinh theo tdng trong sb cua tong ty 1é thay doi trong chi sé giam
phét tong san pham qudc dan (GDP) caa cac dong tién cau thanh SDR trong 03 nim
lién tiép két thic vao ngay 30 thang Sau nam trudc nim diéu chinh, va st dung céng
thac sau :

T, = (1+ (Cw;PR. PR T,

trong do,

T, = giatri ngudng tai thoi diém co s

SDR— trong s twong tng (cb dinh) cua mdi loai tién té i trong cong thic tinh

toan SDR (vao thoi diém 30 thang 6 nam trudce nam diéu chinh c6 hiéu luc)

w

5PR=" t6éng phan trim thay do6i cua chi s6 giam phat GDP ciia mdi loai tién té i trong
cong thire tinh toan SDR sau mdi giai doan 3 nam két thic vao ngay 30 thang 6 nam
trude nam diéu chinh c6 hiéu luc.

4. MObi Bén phai chuyén doi ngudng sang noi té vai ty 1 chuyén doi duoc xac
dinh 1a muc gid tri trung binh hang thang cua déng ndi té cua Bén do tinh theo SDR
trong giai doan ba nam tinh tgi ngay 30 thang 6 cta nam trudc khi ngudng co hiéu
lyc. Mdi Bén phai thong bao cho cac Bén khac vé ngudng ap dung véi ddng noi té
caa minh.

5. Vi muc dich cuia Chuong nay, tat ca dit liéu phai duoc Iy tir co so dir liéu
Thang ké Tai chinh Qudc té cua Quy Tién té Thé gidi.

6.  Céac Bén phai tham van néu cé sy thay doi 16n trong quy doi déng noi té sang
SDR ¢4 thé dan téi mot van dé dang ké trong viéc p dung Chuong nay.
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QUY TRINH PHAT TRIEN THONG TIN VE DOANH NGHIEP THUQC SO
HU'U NHA NUGC VA POC QUYEN CHI PINH

Khi hoi dong trong tai dugc thanh 1ap theo Chuong 28 (Giai quyét Tranh chap) nham
xem xét mot khiéu nai phat sinh theo Piéu 17.4 (Bi xir Khong Phan biét va Tinh toan
Thuong mai) hodc Diéu 17.6 (H tro Phi thwong mai), cac Bén tranh chap co thé trao
d6i cac cau hoi bang vin ban, nhu dugc quy dinh tai cac khoan 2, 3 va 4, nham thu
thap cac thdng tin lién quan téi viec khiéu nai nhung khdng c6 san.

Mot Bén tranh chap (“Bén hoi”) ¢ thé cung cap cau hoi bang vin ban tdi cac mot

Bén tranh chap khac (“Bén tra 10i”) trong vong 15 ngay ké tir ngay hoi dong dugc

thanh 1ap. Bén tra loi phai tra 151 cac cau hoi cho Bén hoi trong vong 30 ngay ké tur
ngay nhan duoc yéu cau.

Bén hoi ¢ thé dit cac cau hoi bo sung téi Bén tra 1oi trong vong 15 ngay ké tir ngay
nhan duoc phan hdi cho cac cau hoi ban dau. Bén tra loi phai dua ra phan hoi cho cac
cau hoi bd sung cho Bén hoi trong vong 30 ngay keé tir ngay nhan duoc cac cau hoi bo
sung nay.

Néu Bén hoi cho rang Bén tra 10i khdng hop tac trong qué trinh thu thap thong tin
theo Phu luc nay, Bén hoi phai thong béo téi hoi dong va Bén tra 1oi bang vin ban
trong vong 30 ngay ké tir ngay hét thoi han phan hoi cac cau hoi cudi cling cia Bén
hoi, va cung cap co s& quan diém cia minh. Hoi dong phai cho phép Bén tra loi co

hoi dé tra 11 bang van ban.

Mot Bén tranh chap cung cap céc cau hoi va tra 1oi bang vian ban cho Bén tranh chap
kia theo trinh tu tha tuc nay phai cung cip céc cau hoi va tra 16i cho hoi dong trong
cling mot ngay. Trong trudng hop hoi dong chua duoc thanh 1ap, mdi Bén tranh chap
phai nhanh chéng cung cap cho hoi ddng moi cau hoi hoic phan hoi ma Bén do da
cung cap cho Bén tranh chap kia ngay sau khi hoi dong dugc thanh lap.

Bén tra loi ¢6 thé chi dinh cac thong tin trong phan hoi 1a théng tin mat theo nhu thu
tuc trong Quy tic vé Thu tuc cin ctr theo Didu 27.2.1(f) (Chtic ning ctua Uy ban) hoic
c4c quy tic vé thu tuc khéac dugc cac Bén ddng y.
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Cac khoang thoi gian trong cac khoan 2, 3 va 4 ¢6 thé dugc diéu chinh theo thoa
thuan gitta cac Bén hoic duoc hoi dong trong tai chap thuan.

Khi x4c dinh liéu mot Bén tranh chip khong tuan tha viéc hop tac trong qué trinh thu
thap thdng tin, hoi dong phai xem xét tinh hop 1y cua céc cau hoi va nd luc ma Bén tra
loi dé phan hoi cac cau hoi mot cach hop tac va ding han.

Khi dua ra két qua va két luan ban dau, hoi dong can chi ra nhitng suy luan bat lgi do
viéc bat hop tac cia mot Bén tranh chap trong qua trinh thu thap théng tin.

Hoi ddng c6 thé thay doi thoi gian theo quy dinh tai Chuong 28 (Giai quyét tranh
chap) khi dua ra két luan ban dau khi can phai tao diéu kién cho qua trinh thu thap
thong tin.

Hoi dong c6 thé yéu cau mot Bén tranh chap cung cap thém cac thong tin chua duoc
3 cung cap cho hoi ddng trong qué trinh thu thap théng tin khi hoi ddng cho riang cac
thong tin d6 1a can thiét dé giai quyét tranh chap. Tuy nhién, Hoi dong khdng duoc
yéu cau cac thong tin bo sung dé hoan tat ho so khi thong tin d6 c6 thé ung ho quan
diém cua mot Bén va viéc thiéu thong tin d6 trong ho so 1a két qua cua viéc bat hop
tac cua Bén do trong qua trinh thu thap théng tin.
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PHU LUC 17-C

Pam phan thém

Trong vong 5 niam ké tir khi Hiép dinh c6 hiéu luc, cac Bén phai tién hanh dam phan
thém vé viéc ma rong ap dung:

() c&c nguyén tic trong Chuong nay vé cac hoat dong cua doanh nghiép thudc s hitu
nha nudc va doc quyén chi dinh thudc so hiru, kiém sot va chi dinh bai cap chinh
quyén duéi trung wong, khi cac hoat dong nay da duoc liét ké trong Phuy luc 17- D
(Ap dung dbi vé&i cac Doanh nghiép thuoc Sé hitu Nha nude va Poc quyén Chi dinh
cap Duéi Trung wong); va

(b) cac nguyén tac trong Piéu 17.6 (Ho tro Phi thuong mai) va Biéu 17.7 (Tac dong
Bat loi) dé giai quyét cac tac dong gay ra trén mot thi truong caa bén thi ba thdng qua
viéc cung cap cac dich vu caa mot doanh nghiép thudc sé hitu nha nuéc.
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PHU LUC 17-D

PHU LUC AP DUNG POI VGOI DOANH NGHIEP THUQC SO HT'U NHA
: NUOC

VA DOANH NGHIEP PQC QUYEN CHI PINH CAP DUGI TRUNG UONG
Cin ctr theo Piéu 17.9.2 (Phu luc Riéng cuia cac Bén), cac nghia vu sau khéng ap
: dung ddi véi doanh nghiép thugc so hitu nha nuéc do chinh quyén cap dudi trung
wong 6 hitu hodc kiém soét va doanh nghiép doc quyén chi dinh do chinh quyén cap
duéi trung wong chi dinh™:

(a) Béi vai Uc:

§ Didu 17.4.1 (a) va (b) (Dbi x Khong Phan biét va Tinh toan Thuong mai);
§ Pidu 17.4.2 (Déi xir Khong Phan biét va Tinh toan Thuong mai):
Piéu 17.6.1(a) (Ho tro Phi thuong mai) va 17.6.2 (a) (Hd trg Phi thwong mai), ddi véi
viéc san xuat va ban hang hoa canh tranh véi hang héa twong tu dugc san xuat va ban
: ra boi khoan dau tu theo Hiép dinh trén 1anh thé cua Uc;
Diéu 17.6.1 (b) va (c) (H4 tro Phi thwong mai) va Piéu 17.6.2 (b) va (c) (Hb tro Phi
thuong mai); va

Diéu 17.10.1 (Minh bach héa).
(b) Béi vai Ca-na-da:

(i) Picu 17.4.1 (a) va (b) (P6i xat Khdng Phan biét va Tinh toan Thuong mai);

(ii) biéu 17.4.1 (c) (i) (Pdi xir Khdng Phan biét va Tinh toan Thuong mai);

: (iii) Didu 17.4.2 (D6i xir Khong Phan biét va Tinh toan Thuong mai);

(iv) Pidu 17.5.2 (Toa 4n va Co quan Hanh chinh), ddi véi cac co quan quan Iy hanh
: chinh do chinh quyén cép dudi trung wong thanh 1ap hoic duy tri;

(v) Pidu 17.6.1(a) (H tro Phi thuong mai) va Didu 17.6.2 (a) (H3 trg Phi thuong
mai), d,c‘)i véi Viéc san xuat va l?én hang hda canh tranh véi hang hoa twong tu duoc
: san xuat va ban ra boi khoan dau tu theo Hiép dinh;

(vi) Piéu 17.6.1 (b) va (c) (Hd tro Phi thuong mai) va Piéu 17.6.2 (b) va (c) (Hb tro
Phi thuwong mai);

(vii) Biéu 17.6.3 (H4 tro Phi thuong mai);

: (viii) Diéu 17.10.1 (Minh bach héa); va

72' Vi muc dich cua Phy luc 17-D, "chinh quyén cap dudi trung wong " c6 nghia l1a chinh quyén cap khu vuc va
cap dia phuong cta mot Bén.
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(ix) Biéu 17.10.4 (Minh bach héa), dbi véi mét chinh sach hoic chuong trinh do
chinh quyén cip duéi trung wong ban hanh hoic duy tri.

(c) Béi véi Chi-lé:

Diéu 17.4.1(a) va (b) (Pbi xir Khéng Phan biét va Tinh toan Thuong mai);

Diéu 17.4.1(c) (i) (Pi xtir Khdng Phan biét va Tinh toan Thuong mai);

Diéu 17.4.2 (B4i xtt Khdng Phan biét va Tinh toan Thuong mai);

Piéu 17.6.1 (a) va 17.6.2 (a) (Hd tro Phi thuong mai), ddi véi viéc san xuat va ban
hang hoa canh tranh véi hang hoa tuong tu duoc san xuat va ban ra boi khoan dau tu
theo Hiép dinh trén Idnh tho Chi-1é;

Piéu 17.6.1 (b) (Hd trg Phi thuong mai) va (c) (HS tro Phi thuwong mai), va Diéu
17.6.2 (b) va (c) (H tro Phi thuong mai); va

biéu 17.10.1 (Minh bach hoéa).

(d) Béi véi Nhat Ban:

Piéu 17.4.1 (Bi xtt Khdng Phan biét va Tinh toan Thuong mai);

Diéu 17.4.2 (B6i xr Khong Phan biét va Tinh toan Thuong mai);

Piéu 17.6.1 (a) (HS tro Phi thuong mai) va Piéu 17.6.2 (a) (HS tro Phi thuong mai)
d6i voi viéc san xuat va ban hang hoa:

(A) boéi mot doanh nghiép thugc so hiru nha nudc canh tranh véi hang hoa tuong tu
duoc san xuat va ban ra cua khoan dau tu theo Hiép dinh ciia mot Bén khac trong lanh
thd Nhat Ban hoac

(B) bai mot doanh nghiép thudc sé hiru nha nude 1a khoan dau tu theo Hiép dinh canh
tranh voi hang hoa tuong ty duoc san xuat va ban ra caa mot khoan dau tu theo Hiép
tir cia mot Bén khac trong 1anh tho caa bat ky Bén nao khéc;

Diéu 17.6. (b) (c) (H tro Phi thwong mai) va Diéu 17.6.2 (b)(c) (HS tro Phi thuong
mai);

Diéu 17.6.3 (H4 tro Phi thuong mai); va

Piéu 17.10.1 (Minh bach h6a).

(e) Béi véi Ma-lai-xi-a

Diéu 17.4 (B6i xtr Khdng Phan biét va Tinh toan Thuong mai);

Piéu 17.5.2 (Toa an va Co quan Hanh chinh) ddi v&i co quan quan Iy hanh chinh do
chinh quyén cap dudi trung wong thanh 1ap hoic duy tri;
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Diéu 17.6.1 (a) (Hd trg Phi thuong mai) va Biéu 17.6.2 (a) (Hd trg Phi thuong mai),
dbi vai viéc san xuit va ban hang hoa canh tranh véi hang hoa tuong tir duoc san xuat
va ban ra boi khoan dau tu theo Hiép dinh trén 14nh tho Ma-lai-xi-a;

Diéu 17.6.1 (b) va (c) (HS tro Phi thwong mai) va 17.6.2 (b) va (c) (H tro Phi thuong
mai); va

Diéu 17.10 (Minh bach h6a).

(f) Béi véi Mé-hi-co:

(i) Piéu 17.4.1 (B4i xtir Khdng Phan biét va Tinh toan Thuong mai);

(ii) Piéu 17.4.2 (P6i xr Khdng Phan biét va Tinh toan Thuong mai);

(iii) Diéu 17.6.1(a) (H tro Phi thwong mai) va Diéu 17.6.2 (a) (HS tro Phi thuong
mai), d6i voi san xuat va ban hang hoa canh tranh voi hang héa twong tu dugc san
Xuit va ban do khoan dau tu theo Hiép dinh trén 1anh tho Mé-hi-c6;

(iv) Biéu 17.6.1 (b) va (c) (Hd trg Phi thuong mai), va Diéu 17.6.2 (a), va (c) (Hd tro
Phi thurong mai); va

(v) Biéu 17.10 (Minh bach hoa).

(9) Bbi vai Niu Di-lan:

(i) Bidu 17.4.1 (B6i xir Khong Phan biét va Tinh toan Thuong mai);

(ii) Piéu 17.4.2 (D6 xir Khoéng Phan biét va Tinh toan Thuong mai);

(iii) Piéu 17.6.1 (a) (H4 tro Phi thuong mai) va 17.6.2 (a) (H3 tro Phi thuong mai) dbi
VGi Viéc san xuét va ban mot hang hda canh tranh véi mot hang hoa tuwong tur duoc san
Xuat va ban ra bai khoan dau tu theo Hiép dinh trén 1anh tho Niu Di-1an;

(iv) Piéu 17.6.1 (b) va (c) (Hd tro Phi thuong mai) va Piéu 17.6.2 (b) va (c) (Hb tro
Phi thuwong mai);

(v) Piéu 17.6.3 (H4 tro Phi thuong mai); va

(vi) Piéu 17.10.1 (Minh bach héa).

(h) Bbi vai Pé-ru:

(i) Bidu 17.4.1 (a) va (b) (D4i xtr Khdng Phan biét va Tinh toan Thuong mai);

(i) Piéu 17.4.1 (c) (i) (Pi xtr Khdng Phan biét va Tinh toan Thuong mai);

(iii) Diéu 17.4.2 (Khdng Phan biét Bdi xir va Tinh toan Thuong mai);

(iv) Piéu 17.6.1(a) (Hd trg Phi thuong mai) va 17.6.2 (a) (Hd tro Phi thuong mai) d6i
VGi Viéc san xuat va ban mot hang hda canh tranh véi mot hang hoa tuwong tu duoc san
Xuat va béan ra bai khoan dau tu theo Hiép dinh trén Ianh tho Pé-ru,
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(v) Biéu 17.6.1 (b) va (c) (H4 tro Phi thuong mai) va Diéu 17.6.2 (b) va (c) (Hb trg
Phi thwong mai); va,

(vi) Piéu 17.10.1 (Minh bach héa).

(i) Ddi voi Hoa Ky:

(i) Piéu 17.4.1 (a) (P4i xtr Khdng Phan biét va Tinh toan Thuong mai);

(i) Biéu 17.4.1 (b) (B4i xtir Khdng Phan biét va Tinh toan Thuwong mai), lién quan dén
mua ban hang héa hoac dich vuy;

(iii) Piéu 17.4.1 (c) (i) (Pdi xir Khéng Phan biét va Tinh toan Thuong mai);

(iv) Pidu 17.4.2 (P6i xa Khong Phan biét va Tinh toan Thwong mai), d6i véi cac
doanh nghiép doc quyén chi dinh do chinh quyén cap duéi trung wong chi dinh;

(v) Piéu 17.5.2 (Toa 4n va Co quan Hanh chinh), d6i véi co quan quan Iy hanh chinh
dugc thiét 1ap hoac duy tri bai cip dudi Trung wong cua chinh phi;

(vi) Piéu 17.6.1 (a) (HS tro Phi thwong mai) va Piéu 17.6.2 (a) (H tro Phi thuong
mai), d6i voi viéc san xuat va ban mot hang héa canh tranh véi mot hang hoa tuong tu
duoc san xuat va ban ra boi khoan dau tu theo Hiép dinh trén 1anh tho Hoa Ky;

(vii) biéu 17.6.1 (b) va (c) (Hd trg Phi thuong mai) va Biéu 17.6.2 (b) va (c) (Hd trg
Phi thuong mai); va

viii. Biéu 17.10.1 (Minh bach héa).

(j) Péivai Viet Nam:

(i) Didu 17.4 (P6i xir Khong Phan biét va Tinh toan Thuong mai);

(i) Piéu 17.5.2 (Toa an va Co quan Hanh chinh), d6i v&i co quan quan ly hanh chinh
do chinh quyén cap dudi trung wong thanh 1ap hozc duy tri;

(iii) Diéu 17.6.1 (a) (H4 tro Phi thuong mai) va 17.6.2 (a) (HS tro Phi thuong mai) ddi
Vi viéc san xuét va ban mot hang hda canh tranh véi mot hang hoa tuong tr duoc san
Xuit va béan ra bai khoan dau tu theo Hiép dinh trén Ianh thd Viét Nam,

(iv) biéu 17.6.1 (b) va (c) (HS tro Phi thuong mai) va Biéu 17.6.2 (b) va (c) (Hd tro
Phi thuwong mai); va

(v) Biéu 17.10 (Minh bach hoa).
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PHU LUC 17-E

XINH-GA-PO

1. Xinh-ga-po va mot quy dau tu vén nha nudc cia Xinh-ga-po " khong duoc co
hanh déng chi dao chi dao hoic gy anh hudng dén quyét dinh caa mot doanh nghiép
thudc so hiru nha nuéc do mot Quy dau tr von nha nudc cua Xinh-ga-po sé hitu hodc
kiém soat, bao gom thdng qua viéc thyc thi bat ky quyén hoic loi ich chi sé hitu dbi
véi cac doanh nghiép thuoc s¢ hitu nha nudce do, trir truong hop tuan thu theo Chuong
nay. Tuy nhién, Xinh-ga-po, hoic mot quy dau tu vén nha nude cua Xinh-ga-po, 6
thé thuc thi quyén biéu quyét tai bat ky doanh nghiép thudc so hiru nha nudc ndo ma
s& hitu hozc kiém soat thong qua loi ich chu sé hitu khdng trai véi Chuong nay.

2. Diéu 17.4.1 (Péi xtir Khong Phan biét va Tinh toan Thuong mai) khong ap
dung dbi véi mot doanh nghiép thudc so hiru nha nudc do mot quy dau tu von nha
nudc cua Xinh-ga-po so hitu hodc kiém soét.

3. Diéu 17.6.2 (Hb tro Phi thuong mai) khdng ap dung dbi vai mot doanh nghiép
thudc so hiru nha nuéc do mot quy dau tu von nha nuéc cua Xinh-ga-po sé hitu hoidc
kiém soét, trir treong hop:

(@)  trong khoang thoi gian nam nam truéc khi ¢6 vi pham Piéu 17.6.2 (HJ trg Phi
thuong mai), Xinh-ga-po hoic mot quy dau tu von cia Xinh-ga-po da:

(i) b6 nhiém™ giam dbc didu hanh hoic da sé quan ly cap cao khéc trong doanh
nghiép thudc s¢ hitu nha nudc do;

(ii) bd nhiém da sb thanh vién ban giam doc caa doanh nghiép thudc so hiru nha nudc
d6:; " hoac

(iii) thuc hién cac quyén hop phép tai doanh nghiép thudc s¢ hitu nha nudc d6 dé cha
dong chi dao va kiém soét cac quyét dinh kinh doanh cua doanh nghiép thudc so hitu
nha nudc theo cach thuc c6 thé trai voi cac nghia vy trong Chuong nay; hoac

(b) doanh nghiép thudc so hiru nha nude, theo quy dinh cua luat, chinh sach caa chinh
pht hodc céc bién phap khac, duoc yéu cau:

® Theo muc dich ciia Chwong nay, cac quy du tu von nha nuéc caa Xinh-ga-po bao gdm GIC Private Limited
va Temasek Holdings (Private) Limited. Temasek Holdings (Private) Limited 1a chi s¢ hitu phap ly déi véi tai
san caa quy do.

™ Péi vei khoan 3(a)(i) va 3.a (ii), viéc bd nhiém néu trén bao gdm ca viéc bd nhiém duoc thyc hién trudc
khoang 5 ndm d néu, néu nhu nhiém ky roi vao khoang thoi gian do.

> P& 15 rang hon, viéc don thuin thyc hién quyén bo phiéu cua cé dong nhiam phé duyét viéc bau giam déc
khéng bao gom viéc bo nhiém giam déc do.
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(i) cung cap hd tro phi thuong mai cho mét doanh nghiép thudc s hitu nha nuée
khéac; hoac

(ii) dwa ra cac quyét dinh vé mua ban thuong mai.

4. Xinh-ga-po duoc coi la tudn thu Diéu 17.10.1 (Minh bach hda) dbi véi bat ky
doanh nghiép thudc s& hitu nha nuéc ndo do mot quy dau tu von nha nudc cua Xinh-
ga-po, néu:

Xinh-ga-po cung cap cho cac Bén khéc hodc cong bé trén trang dién ti chinh thic bao
c40 hang nam cua quy dau tu von nha nuéc so hiru doanh nghiép nha nude do;

bat ky loai chitng khoan ciia doanh nghiép thugc s hitu nha nude dugc niém yét trén
thi truong giao dich chitng khoén do mét to chirc iy ban chimg khoan duoc quéc té
cdng nhan bao gom To chirc Quéc té cac Uy ban Chiing khoan; hoac

doanh nghiép thudc s& hiru nha nudc do6 ndp bao cao tai chinh hang nam theo cac tiéu
chuan bao céo tai chinh dugc qudc té cong nhan bao gdom Cac Chudn muc Béo céo
Tai chinh Quéc té.

L T L Y e R e L Al e R R ARV v v v v e vV v Y O A vy

R R R NI N N N N N N N R N N N N N N N N A R R N A AP N N A NN N N N N N A AP P A N N N N R N N NN P N N N N

»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»



/////////////////////////////////////////////////////////////////////////////////////////////////////////

PHU LUC 17-F

MA-LAI-XI-A

Permodalan Nasional Berhad

1. Céc nghia vu cia Chuong nay khong 4p dung dbi voi Permodalan Nasional
Berhad hoidc mét doanh nghiép do Permodalan Nasional Berhad s& hitu hoic kiém

soat, v6i diéu kién rang Permodalan Nasional Berhad:

chi thuan tdy tham gia cac hoat dong sau:

(i) quan ly hodc cung cap ké hoach cho cac thanh vién caa cong ching vé cac chuong
trinh dau tu tap thé vi muc dich ting cuong cac khoan tiét kiém va dau tu, nham trién
khai mot chuong trinh qubc gia don thuan vi loi ich cua céac thé nhan tham gia vao ké
hoach va ngudi thu huong cua cac ké hoach nay, hoac

(i) dau tu vao tai san caa cac ké hoach nay;

c6 trach nhiém uy thac ddi vai cac thé nhan duge dé cap tai diém (a); va

khong chiu su chi dao vé& huéng dau tu tir chinh phu Ma-lai-xi-a™.

Khong phu thudc vao khoan 1 Phu luc nay, Biéu 17.6.1 (Non-commercial Assistance)
va Piéu 17.6.3 (HJ tro Phi thuong mai) &4p dung dbi véi Ma-lai-xi-a vé:

viéc cung cap khoan hd tro phi thuong mai tryc tiép hoac gian tiép danh cho mot
doanh nghiép do Permodalan Nasional Berhad s& hitu hozc kiém soat;”” va

viéc cung cap khoan hd tro phi thuong mai gian tiép théng qua mot doanh nghiép do
Permodalan Nasional Berhad s& hitu hoic kiém soét.

" Pinh huéng dau tw tir Chinh phi Ma-lai-xi-a: (a) khdng bao gom huéng dan chung cia Chinh phii Ma-lai-xi-a
trong quan ly rui ro va phan bo tai san khong trai voi tap quan dau tu thong thuong; va (b) khong dugc the hién
chi do sy hién dién cta quan chac chinh phi Ma-lai-xi-a trong ban giam doc hogc ban dau tu cia doanh nghiép.
" Pé rd rang hon, v6i muc dich ciia Phu luc nay, hd tro phi thuong mai khéng bao gom céc khoan chuyén quy
cia Ma-lai-xi-a dugc thu tir nhitng nguoi dong gop cho Permodalan Nasional Berhad hodc Lembaga Tabung
Haji dé dau tu thay mat nguoi dong gop va huong loi.
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Lembaga Tabung Haji

3. Cac nghia vu trong Chuong nay khong ap dung d6i véi Lembaga Tabung Haji
hodc mét doanh nghiép do Lembaga Tabung Haji so hiru hoic kiém soat, véi diéu
kién Lembaga Tabung Haji:

(a) tham gia thuan ty vao céac hoat dong sau:

(i) quan ly hoac cung cap ké hoach dau tu hoic tiét kiém ca nhan don thuan vi loi ich
cua thé nhan déng gop vao ké hoach d6 va nhitng ngudi thy huong, véi muc dich:
tao diéu kién cho ngudi thu huong 14 ngudi Hoi gido, thong qua dau tu cac khoan tiét
kiém cua ho dugc Pao Hoi cho phép, nham hd tro chi phi hanh hwong cua ho; va
bao v¢, phong vé lgi ich va dam bao phuc lgi cho nguoi hanh huong trong qua trinh
hanh huong thong qua viéc cung cap phuong tién va dich vuy; hoac

dau tu tai san vao céac ké hoach nay;

(b) c6 trach nhiém uy thac ddi véi cac thé nhan duoc dé cap tai diém (a); va

(c) khéng chiu su chi dao vé huéng dau tu tir chinh phi Malaysia’.

4. Khong phu thudc vao khoan 3 Phuy luc nay, Piéu 17.6.1 (Non-commercial
Assistance) va Diéu 17.6.3 (Hd tro Phi thwong mai) 4p dung ddi véi Ma-lai-xi-a vé:
(a) viéc cung cip khoan hd trg phi thuwong mai truc tiép hoac gian tiép danh cho mot
doanh nghiép do Lembaga Tabung Haji s¢ hitu hoac kiém soat; va

(b) viéc cung cap khoan hd tro phi thuong mai gian tiép théng qua mot doanh nghiép
do Lembaga Tabung Haji s& hitu hoac kiém soét.

CHAPTER 17
STATE-OWNED ENTERPRISES AND DESIGNATED MONOPOLIES

"8 Pinh huéng dau tu tir chinh phu Ma-lai-xi-a: (a) khéng bao g(“)‘m huéng dan chung cua Chinh phu Ma-lai-xi-a
trong quan ly rui ro va phan bo tai san khong trai véi tap quan dau tu thong thuong; va (b) khong duoc the hién
chi do sy hién dién cta quan chac chinh phi Ma-lai-xi-a trong ban giam doc hoic ban dau tu cia doanh nghiép.
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Article 17.1: Definitions

For the purposes of this Chapter:

Arrangement means the Arrangement on Officially Supported Export Credits,
developed within the framework of the Organization for Economic Co-operation and
Development (OECD), or a successor undertaking,whether developed within or
outside of the OECD framework, that has been adopted by at least 12 original WTO
Members that were Participants to the Arrangement as of January 1, 1979;

commercial activities means activities which an enterprise undertakes with an
orientation toward profit-making”® and which result in the production of a good or
supply of a service that will be sold to a consumer in the relevant market in quantities
and at prices determined by the enterprise;®°

commercial considerations means price, quality, availability, marketability,
transportation, and other terms and conditions of purchase or sale,or other factors that
would normally be taken into account in the commercial decisions of a privately
owned enterprise in the relevant business or industry;

designate means to establish, designate or authorise a monopoly, or to expand the
scope of a monopoly to cover an additional good or service;

designated monopoly means a privatelyowned monopoly that is designatedafter the
date of entry into force of this Agreement and any government monopoly that a Party
designates or has designated;

™ For greater certainty, activities undertaken by an enterprise which operates on a not-for-profit basis or on a
cost-recovery basis are not activities undertaken with an orientation toward profit-making.

8For greater certainty, measures of general application to the relevant market shall not be construed as the
determination by a Party of pricing, production, or supply decisions of an enterprise.
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government monopoly means a monopoly that is owned, or controlled through
ownership interests, by a Party or by another government monopoly;

independent pension fund means an enterprise that is owned, or controlled through
ownership interests, by a Party that:

(@)  isengaged exclusivelyin the following activities:

(i) administering or providing a plan for pension, retirement,social security,
disability, death or employee benefits, or any combination thereof solely for the
benefit of natural persons who are contributors to such a plan and their beneficiaries;
or

(i) investing the assets of these plans;

(b)  has a fiduciary duty to the natural persons referred toin subparagraph (a)(i); and

(c) s free from investment direction from the government of the Party;®
market means the geographical and commercial market for a good or service;

monopoly means an entity, including a consortium or government agency, that in any
relevant market in the territory of a Party is designated as the sole provider or
purchaser of a good or service, but does not include an entity that has been granted an
exclusive intellectual property right solely by reason of the grant;

non-commercial assistance® means assistance to a state-owned enterprise by virtue
of that state-owned enterprise’s government ownership or control, where:

(@)  “assistance” means:

81nvestment direction from the government of a Party: (a) does not include general guidance with respect to
risk management and asset allocation that is not inconsistent with usual investment practices; and (b) is not
demonstrated, alone, by the presence of government officials on the enterprise’s board of directors or
investment panel.

82For greater certainty, non-commercial assistance does not include: (a) intra-group transactions within a
corporate group including state-owned enterprises, for example, between the parent and subsidiaries of the
group, or among the group’s subsidiaries,when normal business practices require reporting the financial position
of the group excluding these intra-group transactions; (b) other transactions between state-owned enterprises
that are consistent with the usual practices of privately owned enterprises in arm’s length transactions; or (c) a
Party's transfer of funds, collected from contributors to a plan for pension, retirement, social security, disability,
death or employee benefits, or any combination thereof, to an independent pension fund for investment on
behalf of the contributors and their beneficiaries.
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(i) direct transfers of funds or potential direct transfers of funds or liabilities, such
as:

(A) grants or debt forgiveness;

(B) loans, loan guarantees or other types of financing on terms more favourable
than those commercially available to that enterprise; or

(C)  equity capital inconsistent with the usual investment practice,including for the
provision of risk capital,of private investors;or

(i) goods or services other than general infrastructureon terms more favourable
than those commercially available to that enterprise;

(b)  “by virtue of that state-owned enterprise’s government ownership or
control”®*means thatthe Party or any of the Party’s state enterprises or state-owned
enterprises:

(1) explicitly limits access to the assistance to the Party’sstate-owned enterprises;

(i) provides assistance which is predominately used by the Party’s state-owned
enterprises;

(iii)  provides a disproportionately large amount of the assistance to the Party’s
state-owned enterprises; or

(iv)  otherwise favours the Party’s state-owned enterprises through the use of its
discretion in the provision of assistance;

public service mandatemeans a government mandate pursuant to which a state-

; owned enterprise makes available a service, directly or indirectly, to the general
public in itsterritory;*

sovereign wealth fund means an enterprise owned, or controlled through ownership
interests, by a Party that:

8n determining whether the assistance is provided “by virtue of that state-owned enterprise’s government
ownership or control”, account shall be taken of the extent of diversification of economic activities within the
territory of the Party, as well as of the length of time during which the non-commercial assistance programme
has been in operation.

8For greater certainty, a service to the general public includes:

€)) the distribution of goods; and

(b) the supply of general infrastructure services.
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(a)  serves solely as a special purpose investment fund or arrangement™ for asset
management, investment, and related activities, using financial assets of a Party; and

(b) isa Member of the International Forum of Sovereign Wealth Funds or
endorses the Generally Accepted Principles and Practices (“Santiago Principles”)
issued by the International Working Group of Sovereign Wealth Funds, October 2008,
or such other principles and practices as may be agreed to by the Parties,

and includes anyspecial purpose vehicles established solely for such activities
described in subparagraph (a) wholly owned by the enterprise, or wholly owned by
the Party but managed by the enterprise; and

state-owned enterprise means an enterprise that is principally engaged in
commercial activities in which a Party:

(@)  directly owns more than 50 percent of the share capital;

(b)  controls, through ownership interests, the exercise of more than 50 percent of
the voting rights; or

(c)  holds the power to appointa majority of members of the board of directors or
any other equivalent management bodly.

Article 17.2: Scope®®

1. This Chapter shall apply with respect to the activities of state-owned

enterprises and designated monopolies of a Party that affect trade or investment
between Parties within the free trade area.®’

2. Nothing in this Chapter shall prevent a central bank or monetary authority of a
Party from performing regulatory or supervisory activities or conducting monetary
and related credit policy and exchange rate policy.

3. Nothing in this Chapter shall prevent a financial regulatory body of a Party,
including a non-governmental body, such as a securities or futures exchange or
market, clearing agency, or other organisation or association, from exercising
regulatory or supervisory authority over financial services suppliers.

%For greater certainty, the Parties understand that the word “arrangement” as an alternative to “fund” allows for
a flexible interpretation of the legal arrangement through which the assets can be invested.

8For the purposes of this Chapter, the terms “financial service supplier”, “financial institution” and “financial
services” have the same meaning as in Article 11.1 (Definitions).

8This Chapter also applies with respect to the activities of state-owned enterprises of a Party that cause adverse
effects in the market of a non-Party as provided in Article 17.7 (Adverse Effects).
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4. Nothing in this Chapter shall prevent a Party, or one of its state enterprises or
state-owned enterprises from undertaking activities for the purpose of the resolution
of a failing or failed financial institution or any other failing or failed enterprise
principally engaged in the supply of financial services.

5. This Chapter shall not apply with respect to a sovereign wealth fund of a
Party®, except:

Article 17.6.1and Article 17.6.3 (Non-commercial Assistance) shall apply with
respect to a Party’s indirect provision of non-commercial assistance through a
sovereign wealth fund;and

Article 17.6.2 (Non-commercial Assistance) shall apply with respect to a sovereign
wealth fund’sprovision of non-commercial assistance.

6. This Chapter shall not apply with respect to:
an independent pension fund of a Party; or

(b)  an enterprise owned or controlled by an independent pension fund of a Party,
: except:

Article 17.6.1 and Article 17.6.3 (Non-commercial Assistance) shall apply with
respect to a Party’s direct or indirect provision of non-commercial assistance to an
enterprise owned or controlled by an independent pension fund;and

(i) Article 17.6.1 and Avrticle 17.6.3 (Non-commercial Assistance) shall apply with
respect to a Party’s indirect provision of non-commercial assistance through an
enterprise owned or controlled by an independent pension fund.

7. This Chapter shall not apply to government procurement.

8. Nothing in this Chapter shall prevent a state-owned enterprise of a Party from
providing goods or services exclusively to that Party for the purposes of carrying out

that Party’s governmental functions.
9. Nothing in this Chapter shall be construed toprevent a Party from:
(a)  establishing or maintaining a state enterprise or a state-owned enterprise; or

(b)  designating a monopoly.

%Malaysia shall not be subject to dispute settlement under Chapter 28 (Dispute Settlement) with respect to
enterprises owned or controlled by Khazanah Nasional Berhad for a period of two years following the entry into
force of this Agreement for Malaysia, in light of ongoing development of state-owned enterprise reform
legislation.
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10.  Article 17.4 (Non-discriminatory Treatment and Commercial Considerations),
Article 17.6(Non-commercial Assistance)and Article 17.10(Transparency) shall not
apply to any service supplied in the exercise of governmental authority.®

11.  Article 17.4.1(b), Article 17.4.1(c), Article 17.4.2(b) and Article
17.4.2(c)(Non-discriminatory Treatment and Commercial Considerations)shall not
apply to the extent that a Party’s state-owned enterprise or designated monopoly
makes purchases and sales of goods or services pursuant to:

(@) any existing non-conforming measure that the Party maintains, continues,
renews or amends in accordance with Article 9.12.1(Non-Conforming Measures),
Article 10.7.1(Non-Conforming Measures) or Article 11.10.1(Non-Conforming
Measures), as set out in its Schedule to Annex | or in Section A of its Schedule to
Annex III; or

(b)  any non-conforming measure that the Party adopts or maintains with respect to
sectors, subsectors, or activities in accordance with Article 9.12.2 (Non-Conforming
Measures), Article 10.7.2(Non-Conforming Measures) or Article 11.10.2(Non-
Conforming Measures), as set out in its Schedule to Annex Il or in Section B of its
Schedule to Annex I11.

Article 17.3: Delegated Authority

Each Party shall ensure that when its state-owned enterprises, state enterprises and
designated monopolies exercise any regulatory, administrative or other governmental
authority that the Party has directed or delegated to such entities to carry out,
thoseentities act in a manner that is not inconsistent with that Party’s obligations
under this Agreement.*°

Article 17.4: Non-discriminatory Treatment and Commercial Considerations

1. Each Party shall ensure that eachof its state-owned enterprises, when engaging
incommercial activities:

(@)  acts in accordance with commercial considerations in its purchase or sale of a
goodor service, except to fulfil any terms of its public service mandate that are not
inconsistent with subparagraph (c)(ii);

%9For the purposes of this paragraph,“a service supplied in the exercise of governmental authority” has the same
meaning as in GATS, including the meaning in the Financial Services Annex where applicable.

%examples of regulatory, administrative or other governmental authority include the power to expropriate,
grant licences, approve commercial transactions, or impose quotas, fees or other charges.
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(b) inits purchase of a good or service:

(1) accords to a good or service supplied by an enterprise of another Party
treatment no less favourable than it accords to a like good or a like servicesupplied by
enterprises of the Party,of any other Party or of any non-Party; and

(i) accords to a good or service supplied by an enterprise that is a covered
investment in the Party’s territory treatment no less favourable than it accords to a like
good or a like servicesupplied by enterprises in the relevant market in the Party’s
territory that are investments of investors of the Party, of any other Party or of any
non-Party; and

(c) inits sale of a good or service:

(1) accords to an enterprise of another Party treatment no less favourable than it
accords to enterprises of the Party,of any other Party or of any non-Party; and

(i) accords to an enterprise that is a covered investment in the Party’s territory
treatment no less favourable than it accords to enterprises in the relevant market in the
Party’s territory that are investments of investors of the Party,of any other Party or of
any non-Party.”

Each Party shall ensure that eachof its designated monopolies:

(@) acts in accordance with commercial considerations in its purchase or sale of the
monopoly good or service in the relevant market, except to fulfil any terms of its
designation that are not inconsistent with subparagraph (b), (c) or (d);

(b)  inits purchase of the monopoly good or service:

(1) accords to a good or service supplied by an enterprise of another Party
treatment no less favourable than it accords to a like good or a like service supplied by
enterprises of the Party,of any other Party or of any non-Party; and

(i) accords to a good or service supplied by an enterprise that is a covered
investment in the Party’s territory treatment no less favourable than it accords to a like
good or a like service suppliedby enterprises in the relevant market in the Party’s
territory that are investments of investors of the Party,of any other Party or of any
non-Party; and

(c) inits sale of the monopoly good or service:

Article 17.4.1 (Non-discriminatory Treatment and Commercial Considerations) shall not apply with respect to
the purchase or sale of shares, stock or other forms of equity by a state-owned enterprise as a means of its equity
participation in another enterprise.
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(i) accords to an enterprise of another Party treatment no less favourable than it
accords to enterprises of the Party,of any other Party or of any non-Party; and

(i) accords to an enterprise that is a covered investment in the Party’s
territorytreatment no less favourable than it accords to enterprises in the relevant
market in the Party’s territory that are investments of investors of the Party, of any
other Party or of any non-Party; and

(d)  does not use its monopoly position to engage in, either directly or indirectly,
including through its dealings with its parent, subsidiariesor other entities the Party or
the designated monopoly owns,anticompetitive practices in a non-monopolised
market in its territory that negatively affect trade or investment between the Parties.*

3. Paragraphs 1(b) and 1(c)and paragraphs 2(b) and 2(c) do not preclude a state-
owned enterprise or designated monopoly from:

(@)  purchasing or selling goods or services on different terms or conditions
including those relating to price; or

(b)  refusing to purchase or sell goods or services,

provided that such differential treatment or refusal is undertaken in accordance with
commercial considerations.

Article 17.5: Courts and Administrative Bodies

1. Each Party shall provide its courts with jurisdiction over civil claims against
anenterprise owned or controlled through ownership interests by a foreign
governmentbased on a commercial activity carried on in its territory.*® This shall not
be construed to require a Party to provide jurisdiction over such claims if it does not
provide jurisdiction over similar claims against enterprises that are not owned or
controlled through ownership interests by a foreign government.

2. Each Party shall ensure that any administrative body that the Party establishes
or maintains that regulates a state-owned enterprise exercises its regulatory discretion

%2For greater certainty, a Party may comply with the requirements of this subparagraph through the enforcement
or implementation of its generally applicable national competition laws and regulations, its economic regulatory
laws and regulations, or other appropriate measures.

%This paragraph shall not be construed to preclude a Party from providing its courts with jurisdiction over
claims against enterprises owned or controlled through ownership interests by a foreign government other than
those claims referred to in this paragraph.
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in an impartial manner with respect to enterprises that it regulates, including
enterprises that are not state-owned enterprises.**

Article 17.6: Non-commercial Assistance

1. No Party shall cause®™ adverse effects to the interests of another Party through
the use of non-commercial assistance that it provides, either directly or indirectly® to
any of its state-owned enterprises with respect to:

(@)  the production and sale of a good by the state-owned enterprise;

(b)  the supply of a service by the state-owned enterprise from the territory of the
Party into the territory of another Party;or

(c)  the supply of a service in the territory of another Party through an enterprise
that is a covered investment in the territory of that other Party or any other Party.

2. Each Party shall ensure that its state enterprisesand state-owned enterprisesdo
not cause adverse effects to the interests of another Party through the use of non-
commercial assistance that the state enterprise or state-owned enterprise provides to
any of its state-owned enterprises with respect to:

(@)  the production and sale of a good by the state-owned enterprise;

Party into the territory of another Party;or

(c)  the supplyofa service in the territory of another Party through an enterprise that
Is a covered investment in the territory of that other Party or any other Party.

3. No Party shall cause injury to a domestic industry®’ of another Party through
the use of non-commercial assistance that it provides, either directly or indirectly, to
any of its state-owned enterprises that is a covered investment in the territory of that
other Party in circumstances where:

%For greater certainty, the impartiality with which an administrative body exercises its regulatory discretion is
to be assessed by reference to a pattern or practice of that administrative body.

%For the purposes of paragraphs 1 and 2,it must be demonstrated that the adverse effects claimed have been
caused by the non-commercial assistance.Thus, the non-commercial assistance must be examined within the
context of other possible causal factors to ensure an appropriate attribution of causality.

%For greater certainty, indirect provision includes the situation in which a Party entrusts or directs an enterprise
that is not a state-owned enterprise to provide non-commercial assistance.

9The term “domestic industry” refers to the domestic producers as a whole of the like good, or to those
domestic producers whose collective output of the like good constitutes a major proportion of the total domestic
production of the like good, excluding the state-owned enterprise that is a covered investment that has received

- (b)  thesupply of a service by the state-owned enterprise from the territory of the
. the non-commercial assistance referred to in this paragraph.
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(@  the non-commercial assistance is provided with respect to the production and
sale of a good by the state-owned enterprise in the territory of the other Party; and

(b) alike good is produced and sold in the territory of the other Party by the
domestic industry of that other Party.*®

4. A service supplied by a state-owned enterprise of a Party within that Party’s
territory shall be deemed not tocause adverse effects.*

Article 17.7: Adverse Effects

1. For the purposes of Article 17.6.1 and Article 17.6.2(Non-commercial
Assistance), adverse effects arise if the effect of the non-commercial assistance is:

(a)  that the production and sale of a good by a Party’s state-owned enterprise that
has received the non-commercial assistance displaces or impedes from the Party’s
market imports of a like good of another Party or sales of a like good produced by an
enterprise that is a covered investment in the territory of the Party;

(b)  that the production and sale of a good by a Party’s state-owned enterprise that
has received the non-commercial assistance displaces or impedes from:

2 the market of another Party sales of a like good produced by an enterprise that is a
. covered investment in the territory of that other Party, or imports of a like good ofany
5 other Party; or

(i) the market of a non-Party imports of a like good of another Party;

(c)  asignificant price undercutting by a good produced by a Party’sstate-owned
enterprise that has received the non-commercial assistance and sold by the enterprise
in:

the market of a Party as compared with the price in the same market of imports of a
like good of another Party or a like good that is produced by an enterprise that is a
covered investment in the territory of the Party, or significant price suppression, price
depression or lost sales in the same market; or

%|n situations of material retardation of the establishment of a domestic industry, it is understood that a
domestic industry may not yet produce and sell the like good. However, in thesesituations, there must be
evidence that a prospective domestic producer has made a substantial commitment to commence production and
sales of the like good.

%For greater certainty, this paragraph shall not be construed to apply to a service that itself is a form of non-
commercial assistance.
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the market of a non-Party as compared with the price in the same market of imports of
a like good of another Party, or significant price suppression, price depression or lost
sales in the same market;

(d) that services supplied by a Party's state-owned enterprise that has received the
non-commercial assistance displace or impede from the market of another Party a like
service supplied by a service supplier of that other Party or any otherParty; or

(e)  asignificant price undercutting by a service supplied in the market of another
Party by a Party’s state-owned enterprise that has received the non-commercial
assistance as compared with the price in the same market of a like service supplied by
a service supplier of that other Party or any other Party, or significant price
suppression, price depression or lost sales in the same market.'®

2. For the purposes of paragraphs 1(a), 1(b) and 1(d),the displacing or impeding
of a good or service includes any case in which it has been demonstrated that there
has been a significant change in relative shares of the market to the disadvantage of
the like good or like service. “Significant change in relative shares of the market”
shall include any of the following situations:

(@)  there is a significant increase in the market share of the good or service of the
Party’s state-owned enterprise;

(b)  the market share of the good or service of the Party’s state-owned enterprise
remains constant in circumstances in which, in the absence of the non-commercial
assistance, it would have declined significantly; or

(c)  the market share of the good or service of the Party’s state-owned enterprise
declines, but at a significantly slower rate than would have been the case in the
absence of the non-commercial assistance.

The change must manifest itself over an appropriately representative period sufficient
to demonstrate clear trends in the development of the market for the good or service
concerned, which, in normal circumstances, shall be at least one year.

3. For the purposes of paragraphs 1(c) and 1(e), price undercutting shall include
any case in which such price undercutting has been demonstrated through a
comparison of the prices of the good or service of the state-owned enterprise with the
prices of the like good or service.

19T he purchase or sale of shares, stock or other forms of equity by a state-owned enterprise that has received
non-commercial assistance as a means of its equity participation in another enterprise shall not be construed to
give rise to adverse effects as provided for in Article 17.7.1 (Adverse Effects).
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4. Comparisons of the prices in paragraph 3 shall be made at the same level of
trade and at comparable times, and due account shall be taken for factors affecting
price comparability. If a direct comparison of transactions is not possible, the
existence of price undercutting may be demonstrated on some other reasonable basis,
such as, in the case of goods, a comparison of unit values.

5. Non-commercial assistance that a Party provides:
(@)  before the signingof this Agreement; or

(b)  within threeyears after the signingof this Agreement,pursuant to a law that is
enacted, or contractual obligation undertaken, prior to the signing of this Agreement,

shall be deemed not to cause adverse effects.

6. For the purposes of Article 17.6.1(b) and Article 17.6.2(b) (Non-commercial
Assistance), the initial capitalisation of a state-owned enterprise, or the acquisition by
a Party of a controlling interest in an enterprise, that is principally engaged in the
supply of services within the territory of the Party, shall be deemed not to cause
adverse effects.

Article 17.8: Injury

“injury” shall be taken to mean material injury to a domestic industry, threat of
material injury to a domestic industry or material retardation of the establishment of
such an industry. A determination of material injury shall be based on positive
evidence and involve an objective examination of the relevant factors,including the
volume of production by the covered investment that has received non-commercial
assistance, the effect of such production on prices for like goods produced and sold by
the domestic industry, and the effect of such production on the domestic industry

producing like goods.*™

2. With regard to the volume of production by the covered investment that has
received non-commercial assistance, consideration shall be given as towhether there
has been a significant increase in the volume of production, either in absolute terms or
relative to production or consumption in the territory of the Party in which injury is
alleged to have occurred. With regard to the effect of the production by the covered
investment on prices, consideration shall be given as towhether there has been a
significant price undercutting by the goods produced and sold by the covered

91T he periods for examination of the non-commercial assistance and injury shall be reasonably established and

3 1. For the purposes of Article 17.6.3 (Non-commercial Assistance), the term
. shall end as closely as practical to the date of initiation of the proceeding before the panel.
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investment as compared with the price of like goods produced and sold by the
domestic industry, or whether the effect of productionby the covered investment is
otherwise to depress prices to a significant degree or to prevent price increases, which
otherwise would have occurred, to a significant degree. No one or several of these
factors can necessarily give decisive guidance.

3. The examination of the impact on the domestic industry of the goods produced
and sold by the covered investment that received the non-commercial assistance shall
include an evaluation of all relevant economic factors and indices having a bearing on
the state of the industry, such as actual and potential decline in output, sales, market
share, profits, productivity, return on investments, or utilisation of capacity; factors
affecting domestic prices; actual and potential negative effects on cash flow,
inventories, employment, wages, growth, ability to raise capital or investments and, in
the case of agriculture, whether there has been an increased burden on government
supportprogrammes. This list is not exhaustive, nor can one or several of these factors
necessarily give decisive guidance.

4. It must be demonstrated that the goods produced and sold by the covered
investment are, through the effects'®? of the non-commercial assistance, causing injury
within the meaning of this Article. The demonstration of a causal relationship between
thegoods produced and sold by the covered investmentand the injury to the domestic
industry shall be based on an examination of all relevant evidence. Any known factors
other than the goods produced by the covered investment which at the same time are

: injuring the domestic industry shall be examined, and the injuries caused by these
other factors must not be attributed to the goods produced and sold by the covered
investment that has received non-commercial assistance. Factors which may be
relevant in this respect include, among other things, the volumes and prices of other

S like goods in the market in question, contraction in demand or changes in the patterns
of consumption,and developments in technology and the export performance and

productivity of the domestic industry.

5. A determination of a threat of material injury shall be based on facts and not
merely on allegation, conjecture or remote possibility and shall be considered with
special care.The change in circumstances which would create a situation in which
non-commercial assistance to the covered investment would cause injury must be
clearly foreseen and imminent. In making a determination regarding the existence of a

192As set out in paragraphs 2 and 3.
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threat of material injury, there should be consideration of relevant factors*®and of
whether the totality of the factors considered lead to the conclusion that further
availability of goods produced by the covered investment is imminent and that, unless
protective action is taken, material injury would occur.

Article 17.9: Party-Specific Annexes

Article 17.4(Non-discriminatory Treatment and Commercial Considerations) and
Article 17.6(Non-commercial Assistance) shall not apply with respect to the non-
conforming activities of state-owned enterprises or designated monopolies that a Party

lists in its Schedule to Annex IV in accordance with the terms of the Party’s Schedule.

Article 17.4(Non-discriminatory Treatment and Commercial Considerations), Article
17.5(Courts and Administrative Bodies), Article 17.6 (Non-commercial Assistance)
and Article 17.10(Transparency) shall not apply with respect to a Party’s state-owned
enterprises or designated monopolies as set out in Annex 17-D (Application to Sub-
Central State-Owned Enterprises and Designated Monopolies).

(@  Inthe case of Singapore, Annex 17-E (Singapore) shall apply.

Article 17.10: Transparency™**'®

1. Each Party shall provide to the other Parties or otherwise make publicly
available on an official website a list of its state-owned enterprises no later

19310 making a determination regarding the existence of a threat of material injury, a panelpursuant to Chapter
28 (Dispute Settlement) should consider, among other things, such factors as: (a) the nature of the non-
commercial assistance in question and the trade effects likely to arise therefrom;(b) a significant rate of increase
in sales in the domestic market by the covered investment, indicating a likelihood of substantially increased
sales; (c) sufficient freely disposable, or an imminent, substantial increase in, capacity of the covered investment
indicating the likelihood of substantially increased production of the good by that covered investment, taking
into account the availability of export markets to absorb additional production; (d) whether prices of goods sold
by the covered investment will have a significant depressing or suppressing effect on the price of like goods;
and (e) inventories of like goods.

194 This Article shall not apply to Brunei Darussalam with respect to the Entities listed in the entry at Annex IV
— Brunei Darussalam - 4 that engage in the non-conforming activities described in that entry.

195 This Article shall not apply to Viet Nam with respect to the Entities listed in:

€)) the entry at Annex IV — Viet Nam — 8 that engage in the non-conforming activities described
in that entry, until that entry ceases to have effect; and

(b) the entry at Annex IV — Viet Nam — 10 that engage in the non-conforming activities described
in that entry.
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thansixmonths after the dateof entry into force of this Agreement for that Party, and
thereafter shall update the list annually.****"’

2. Each Party shall promptly notify the other Parties or otherwise make publicly
available on an official website the designation of a monopoly or expansion of the
scope of an existing monopoly and the terms of its designation.*®

3. On the written request of another Party, a Party shall promptly provide the
following information concerninga state-owned enterprise or a government monopoly,
provided that the request includes an explanation of how the activities of the entity
may be affecting trade or investment between the Parties:

(a)  the percentage of shares that the Party, its state-owned enterprises or
designated monopolies cumulatively own, and the percentage of votes that they
cumulatively hold, in the entity;

(b)  adescription of any special shares or special voting or other rights that the
Party, its state-owned enterprises or designated monopolies hold,to the extent these
rights are different than the rights attached to the general common sharesof the entity;

member of the entity’s board of directors;

(d) the entity’s annual revenue and total assets over the most recent three year
period for which information is available;

1%For Brunei Darussalam, this paragraph shall not apply until five years from the date of entry into force of this
Agreement for BruneiDarussalam. Separately, within three years after the date of entry into force of this
Agreement, Brunei Darussalam shall provide to the other Parties or otherwise make publicly available on an
official website a list of its state-owned enterprises that have an annual revenue derived from their commercial
activities of more than SDR 500 million in one of the three preceding years, and shall thereafter update the list
annually, until the obligation in this paragraph applies and replaces this obligation.

97Eor Viet Nam and Malaysia, this paragraph shall not apply until five years from the date of entry into force of
this Agreement for Viet Nam and Malaysia, respectively. Separately, within six months after the date of entry
into force of this Agreement for Viet Nam and Malaysia, respectively, each Party shall provide to the other
Parties or otherwise make publicly available on an official website a list of its state-owned enterprises that have
an annual revenue derived from their commercial activities of more than SDR 500 million in one of the three
preceding years, and shall thereafter update the list annually, until the obligation in this paragraph applies and
replaces this obligation.

1%8paragraphs 2, 3 and 4 shall not apply to Viet Nam with respect to the Entities listed in the entry at Annex IV —
Viet Nam — 9 that engage in the non-conforming activities described in that entry.

3 (c)  the government titles of any government official serving as an officer or
: 231
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(e)  any exemptions and immunities from which the entity benefits under the
Party’s law; and

(f)  any additional information regarding the entity that is publicly available,
including annual financial reports and third-party audits, and that is sought in the
written request.

On the written request of another Party, a Party shall promptly provide, in
writing,information regarding any policy or programme it has adopted or maintains
that provides for non-commercial assistance,provided that the request includes an
explanation of how the policy or programmeaffects or could affect trade or
investmentbetween the Parties.

5. When a Party provides a response pursuant to paragraph 4, the information it
provides shall be sufficiently specific to enable the requesting Party to understand the
operation of and evaluate thepolicy or programmeand its effects or potential effectson
trade or investment between the Parties. The Party responding to a request shall
ensure that the responseit provides contains the following information:

(@)  the form of the non-commercial assistance provided under the policy or
programme, for example,grant or loan;

(b)  the names of the government agencies, state-owned enterprises, or state
enterprises providing the non-commercial assistance and the names of the state-owned
enterprises that have received or are eligible to receive the non-commercial assistance;

(c)  the legal basis and policy objective of the policy or programmeproviding for
the non-commercial assistance;

(d)  with respect to goods, the amount per unit of the non-commercial assistanceor,
in cases where this is not possible, the total amount or the annual amount budgeted for
the non-commercial assistance,indicating, if possible, the average amount per unit in
the previous year;

(e)  with respect to services, the total amount or the annual amount budgeted for the
non-commercial assistance, indicating, if possible, the total amount in the previous
year,;

(f)  with respect to policies or programmesproviding for non-commercial
assistance in the form of loans or loan guarantees, the amount of the loan or amount of
the loan guaranteed, interest rates, and fees charged;
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(g)  with respect to policies or programmesproviding for non-commercial
assistance in the form of the provision of goods or services, the prices charged, if any;

(h)  with respect to policies or programmesproviding for non-commercial
assistance in the form of equity capital, the amount invested, the number and a
description of the shares received, and any assessments that were conductedwith
respect to the underlying investment decision;

(i) duration of the policy or programmeor any other time-limits attached to it; and

) statistical data permitting an assessment of the effects of the non-commercial
assistance on trade or investment between the Parties.

6. Ifa Party considers that it has not adopted or does not maintain any policies or
programmesreferred toin paragraph 4, it shall so inform the requestingParty in
writing.

7. If any relevant points in paragraph 5 have not been addressed in the written
response, an explanation shall be provided in the written response itself.

8. The Parties recognise that the provision of information under paragraphs 5 and
7 does not prejudge the legal status of the assistance that was the subject of the
request under paragraph 4 or the effects of that assistance under this Agreement.

9. When a Party provides written information pursuant to a request under this Article
: and informs the requesting Party that it considers the information to be confidential,
the requesting Party shall not disclose the information without the prior consent of the
Party providing the information.

Article 17.11: Technical Cooperation

The Parties shall, where appropriate and subject to available resources, engage in
mutually agreed technical cooperation activities,including:

(@)  exchanging information regarding Parties’ experiences in improving the
corporate governance and operation of their state-owned enterprises;

(b)  sharing best practices on policy approaches to ensure a level playing field
between state-owned and privatelyowned enterprises, including policies related to
competitive neutrality; and

(c)  organising international seminars, workshops or any other appropriate forum
for sharing technical information and expertise related to the governance and
operations of state-owned enterprises.
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Article 17.12: Committee on State-Owned Enterprises and Designated
Monopolies'®®

1. The Parties hereby establish a Committee on State-Owned Enterprises and
Designated Monopolies(Committee), composed of government representatives of
each Party.

2. The Committee’s functions shall include:
(@)  reviewing and considering the operation and implementation of this Chapter;
(b)  ata Party’s request, consulting on any matter arising under this Chapter;

(c)  developing cooperative efforts, as appropriate, to promote the principles
underlying the disciplines contained in this Chapter in the free trade area and to
contribute to the development of similar disciplines in other regional and multilateral
institutions in which two or more Parties participate; and

(d)  undertaking other activities as the Committee may decide.

3. The Committee shall meet within one year after the date of entry into force of
this Agreement, and at least annually thereafter, unless the Parties agree otherwise.

Article 17.13: Exceptions
1. Nothing in Article 17.4 (Non-discriminatory Treatment and Commercial
Considerations) or Article 17.6 (Non-commercial Assistance)shall be construed to:

(@)  prevent the adoption or enforcement by any Party of measures to respond
temporarily to a national or global economic emergency; or

(b)  apply to a state-owned enterprise with respect to which a Party has adopted or
enforced measures on a temporary basis in response to a national or global economic
emergency,for the duration of that emergency.

1%Article 17.12 (Committee on State-Owned Enterprises and Designated Monopolies) shall not apply to Viet
Nam with respect to the Entities listed in:

€)) the entry at Annex IV — Viet Nam — 8that engage in the non-conforming activities described
in that entry, until that entry ceases to have effect; and

(b) the entry at Annex IV — Viet Nam — 10 that engage in the non-conforming activities described
in that entry.

234

L T L Y e R e L Al e R R ARV v v v v e vV v Y O A vy

R R R NI N N N N N N N R N N N N N N N N A R R N A AP N N A NN N N N N N A AP P A N N N N R N N NN P N N N N

»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»



////////////////////////////////////////////////////////////////////////////////////////////////////////

2. Article 17.4.1 (Non-discriminatory Treatment and Commercial Considerations)
shall not apply with respect to the supply of financial services by a state-owned
enterprise pursuant to a government mandate if that supply of financial services:

(@)  supports exports or imports, provided that these services are:
not intended to displace commercial financing; or

offeredon terms no more favourable than those that could be obtained for comparable
financial services in the commercial market;**°

(b)  supports private investment outside the territory of the Party, provided that
these services are:

not intended to displace commercial financing,or

offeredon terms no more favourable than those that could be obtained for comparable
financial services in the commercial market; or

(c) s offered on terms consistent with the Arrangement, provided that it falls
within the scope of the Arrangement.

3. The supply of financial services by a state-owned enterprise pursuant to a
government mandate shall be deemed not to give rise to adverse effects under Article
17.6.1(b) (Non-commercial Assistance) or Article 17.6.2(b), or under Article
17.6.1(c) or Article 17.6.2(c) where the Party in which the financial service is
supplied requires a local presence in order to supply those services,if that supply of
financial services:'**

supports exports and imports, provided that these servicesare:

not intended to displace commercial financing; or

offeredon terms no more favourable than those that could be obtained for comparable
financial services in the commercial market;

101 circumstances where no comparable financial services are offered in the commercial market: (a) for the
purposes of paragraphs 2(a)(ii), 2(b)(ii), 3(a)(ii) and 3(b)(ii), the state-owned enterprise may rely as necessary
on available evidence to establish a benchmark of the terms on which such services would be offered in the
commercial market; and (b) for the purposes of paragraphs 2(a)(i), 2(b)(i), 3(a)(i) and 3(b)(i), the supply of the
financial services shall be deemed not to be intended to displace commercial financing.

1Eor the purposes of this paragraph, in cases where the country in which the financial service is supplied

requires a local presence in order to supply those services, the supply of the financial services identified in this
paragraph through an enterprise that is a covered investment shall be deemed to not give rise to adverse effects.
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supports private investment outside the territory of the Party, provided that these
servicesare:

not intended to displace commercial financing;or

offeredon terms no more favourable than those that could be obtained for comparable
financial services in the commercial market; or

(c) isoffered on terms consistent with the Arrangement, providedthat it falls
within the scope of the Arrangement.

4. Article 17.6 (Non-commercial Assistance) shall not apply with respect to an
enterprise located outside the territory of a Party over which a state-owned enterprise
of that Party has assumed temporary ownership as a consequence of foreclosure or a
similar action in connection with defaulted debt, or payment of an insurance claim by
the state-owned enterprise, associated with the supply of the financial services
referred to in paragraphs 2 and 3, provided that any support the Party, a state
enterprise or state-owned enterprise of the Party, provides to the enterprise during the
period of temporary ownership is provided in order to recoup the state-owned
enterprise’s investment in accordance with a restructuring or liquidation plan that will
result in the ultimate divestiture from the enterprise.

5. Article 17.4 (Non-discriminatory Treatment and Commercial Considerations),
Article 17.6 (Non-commercial Assistance), Article 17.10(Transparency) and Article
17.12 (Committee on State-Owned Enterprises and Designated Monopolies)shall not
apply with respect to a state-owned enterprise or designated monopoly if in any one of
the three previous consecutive fiscal years, the annual revenue derived from the
commercial activities of the state-owned enterprise or designated monopoly was less

than a threshold amount which shall be calculated in accordance with Annex 17-
A.112'113

Article 17.14: Further Negotiations

“2\\hen a Party invokes this exception during consultations under Avrticle 28.5(Consultations), the consulting
Parties should exchange and discuss available evidence concerning the annual revenueof the state-owned
enterprise or the designated monopoly derived from the commercial activities during the three previous
consecutive fiscal years in an effort to resolve during the consultations period any disagreement regarding the
application of this exception.

13Notwithstanding this paragraph, for a period of five years after the date of entry into force of this Agreement
for Brunei Darussalam, Malaysia or Viet Nam, Article 17.4(Non-discriminatory Treatment and Commercial
Considerations) and Article 17.6 (Non-commercial Assistance)shall not apply with respect to a state-owned
enterprise or designated monopoly of Brunei Darussalam, Malaysia or Viet Nam, respectively, if in any one of
the three previous consecutive fiscal years, the annual revenue derived from the commercial activities of the
enterprise was less than SDR 500 million.
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Within five years ofthedate of entry into force of this Agreement, the Parties shall
conduct further negotiations on extending the application of the disciplines in this
Chapter in accordance with Annex 17-C (Further Negotiations).

Article 17.15: Process for Developing Information

Annex 17-B (Process for Developing Information Concerning State-Owned
Enterprises and Designated Monopolies) shall apply in any dispute under Chapter 28
(Dispute Settlement) regarding a Party’s conformity with Article 17.4(Non-
discriminatory Treatment and Commercial Considerations)or Article 17.6(Non-
commercial Assistance).
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ANNEX 17-A
THRESHOLD CALCULATION

1. Onthe dateof entry into force of this Agreement, the threshold referred toin
Article 17.13.5 (Exceptions) shall be200 million Special Drawing Rights (SDRs).
2. The amount of the threshold shall be adjusted at three-year intervals with each

adjustment taking effect on 1January.The first adjustment shall take place on the first
1 January following the entry into force of this Agreement, in accordance with the
formula set out in this Annex.

3. The threshold shall be adjusted for changes in general price levels using a
composite SDR inflation rate, calculated as a weighted sum of cumulative percent
changes in the Gross Domestic Product (GDP) deflators of SDR component
currencies over the three-year period ending 30 June of the year prior to the
adjustment taking effect, and using the following formula:

T, = (1+ Cw;PR. PR,

where:
T, = threshold value at base period,;
T, = new (adjusted) threshold value;

w;PR= respective (fixed) weights of each currency, i, in the SDR (asat 30 June of the

year prior to adjustment taking effect); and

M7PR= cumulative percent change in the GDP deflator of each currency, i, in the SDR
over the three-year period ending 30June of the year prior to adjustment taking effect.

4. Each Partyshall convert the threshold into national currency terms where the
conversion rates shallbe the average of monthly values of thatParty’s national
currency in SDR terms over the three-year period to 30 June of the year before the
threshold is to take effect. Each Party shall notify the other Parties of their applicable
threshold in their respective national currencies.

5. For the purposes of this Chapter,all datashall be drawn from the International
Monetary Fund’s International Financial Statistics database.
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ANNEX 17-B

PROCESS FOR DEVELOPING INFORMATION CONCERNING STATE-
OWNED ENTERPRISES AND DESIGNATED MONOPOLIES

1. Ifa panelhas been established pursuant to Chapter 28(Dispute Settlement) to
examine a complaint arising under Article 17.4(Non-discriminatory Treatment and
Commercial Considerations) or Article 17.6(Non-commercial Assistance), the
disputing Parties may exchange written questions and responses, as set forth in
paragraphs 2, 3 and 4, to obtain information relevant to the complaint that is not
otherwise readily available.

2. A disputing Party (questioning Party) may provide written questions to another
disputing Party (answering Party) within 15 days of the date the panelis established.
The answering Party shall provide its responses to the questions to the questioning
Party within 30 days of the date it receives the questions.

3. The questioning Party may provide any follow-up written questions to the
answering Party within 15 days of the date it receives the responses to the initial
questions. The answering Party shall provide its responses to the follow-up questions
to the questioning Party within 30 days of the date it receives the follow-up questions.

4. If the questioning Party considers that the answering Party has failed to
cooperate in the information-gathering process under this Annex, the questioning
Party shall inform the paneland the answering Party in writing within 30 days of the
date the responses to the questioning Party’s final questions are due, and provide the
basis for itsview. The panelshall afford the answering Party an opportunity to reply in
writing.

5. Adisputing Party that provides written questions or responsestoanother
disputing Party pursuant to these proceduresshall, on the same day, provide the
questions or answers to the panel. In the event that a panelhas not yet been composed,
each disputing Party shall, upon the composition of the panel, promptly provide the
panelwith any questions or responses it has provided to the other disputing Party.
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6. The answering Party may designate information in its responses as confidential
information in accordance with the procedures set out inthe Rules of Procedure established
underArticle 27.2.1(f) (Functions of the Commission)or other rules of procedure agreed to by
the disputing Parties.

7. The time periods in paragraphs 2, 3 and 4 may be modified upon agreement of
the disputing Parties or approval by the panel.

8. In determining whether a disputing Party has failed to cooperate in the
information-gathering process, the panel shall take into account the reasonableness of
the questions and the efforts the answering Party has made to respond to the questions
in a cooperative and timely manner.

9. In making findings of fact and its initial report, the panelshould draw adverse
inferences from instances of non-cooperation by a disputing Party in the information-
gathering process.

10.  The panel may deviate from the time period set out in Chapter 28 (Dispute
Settlement) for the issuance of the initial report ifnecessary to accommodate the
information-gathering process.

11.  The panel may seek additional information from a disputing Party that was not
provided to the panel through the information-gathering process where the panel
considers the information necessary to resolve the dispute. However, the panel shall
not request additional information to complete the record where the information
would support a Party’s position and the absence of that information in the record is
the result of that Party’s non-cooperation in the information-gathering process.
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ANNEX 17-C
FURTHER NEGOTIATIONS

Within five years of the date of entry into force of this Agreement, the Parties shall
conduct further negotiations on extending the application of:

the disciplines in this Chapter to the activities of state-owned enterprises that are
owned or controlledby a sub-central level of government, and designated monopolies
designated by a sub-central level of government, where such activities have been
listed in Annex 17-D (Application to Sub-Central State-Owned Enterprises and
Designated Monopolies); and

the disciplines in Article 17.6 (Non-commercial Assistance)and Article 17.7 (Adverse
Effects)to address effects caused, in a market of a non-Party,bythe supply of services
by a state-owned enterprise.
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ANNEX 17-D
APPLICATION TO SUB-CENTRAL
STATE-OWNED ENTERPRISES AND DESIGNATED MONOPOLIES

Pursuant to Article 17.9.2 (Party-Specific Annexes), the following obligations shall
not apply with respect to a state-owned enterprise owned or controlled by a sub-
central level of government and a designated monopoly designated by a sub-central
level of government:***

For Australia:

Article 17.4.1(a) and (b) (Non-discriminatory Treatment and Commercial
Considerations);

Article 17.4.2 (Non-discriminatory Treatment and Commercial Considerations);

Article 17.6.1(a)(Non-commercial Assistance) and Article 17.6.2(a) (Non-commercial
Assistance), with respect to the production and sale of a good in competition with a
like good produced and sold by a covered investment in the territory of Australia;

Article 17.6.1(b) and (c)(Non-commercial Assistance), and Article 17.6.2(b) and (c)
(Non-commercial Assistance); and

Article 17.10.1 (Transparency).

For Canada:

Article 17.4.1(a) and (b) (Non-discriminatory Treatment and Commercial
Considerations);

Avrticle 17.4.1(c)(i)(Non-discriminatory Treatment and Commercial Considerations);

Article 17.4.2 (Non-discriminatory Treatment and Commercial Considerations);

Eor the purposes of this Annex, “sub-central level of government” means the regional level of government
and the local level of government of a Party.
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Article 17.5.2(Courts and Administrative Bodies), with respect to administrative
regulatory bodies established or maintained by a sub-central level of government;

Article 17.6.1(a)(Non-commercial Assistance) and Article 17.6.2(a) (Non-commercial
Assistance), with respect to the production and sale of a good in competition with a
like good produced and sold by a covered investment;

Article 17.6.1(b) and (c) (Non-commercial Assistance), and Article 17.6.2(b) and (c)
(Non-commercial Assistance);

Article 17.6.3 (Non-commercial Assistance);

Article 17.10.1 (Transparency); and

Article 17.10.4 (Transparency), with respect to a policy or program adopted or
maintained by a sub-central level of government.

For Chile:

Article 17.4.1(a) and (b) (Non-discriminatory Treatment and Commercial
Considerations);

Article 17.4.1(c)(i) (Non-discriminatory Treatment and Commercial Considerations);

Article 17.4.2 (Non-discriminatory Treatment and Commercial Considerations);

Article 17.6.1(a) (Non-commercial Assistance) and Article 17.6.2(a) (Non-
commercial Assistance),with respect to the production and sale of a good in
competition with a like good produced and sold by a covered investment in the
territory of Chile;

Article 17.6.1(b) and (c) (Non-commercial Assistance), and Article 17.6.2(b) and (c)
(Non-commercial Assistance); and
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Article 17.10.1 (Transparency).

For Japan:

Article 17.4.1(Non-discriminatory Treatment and Commercial Considerations);

Article 17.4.2(Non-discriminatory Treatment and Commercial Considerations);

Acrticle 17.6.1(a)(Non-commercial Assistance) and Article17.6.2(a)(Non-commercial
Assistance) with respect to the production and sale of a good:

(A) Dby astate-owned enterprise in competition with a like good produced and sold
by a covered investment of another Party in the territory of Japan; or

(B) by astate-owned enterprise that is a covered investment in competition with
like good produced and sold by a covered investment of another Party in the territory
of any other Party;

Article 17.6.1(b) and (c)(Non-commercial Assistance), and Article17.6.2(b) and
(c)(Non-commercial Assistance);

Article 17.6.3(Non-commercial Assistance); and

Article 17.10.1(Transparency).

For Malaysia:

Article 17.4 (Non-discriminatory Treatment and Commercial Considerations);

Article 17.5.2(Courts and Administrative Bodies), with respect to administrative
regulatory bodies established or maintained by a sub-central level of government;

L T L Y e R e L Al e R R ARV v v v v e vV v Y O A vy

R R R NI N N N N N N N R N N N N N N N N A R R N A AP N N A NN N N N N N A AP P A N N N N R N N NN P N N N N

»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»



////////////////////////////////////////////////////////////////////////////////////////////////////////

Article 17.6.1(a) (Non-commercial Assistance) and Article 17.6.2(a) (Non-
commercial Assistance), with respect to the production and sale of a good in
competition with a like good produced and sold by a covered investment in the
territory of Malaysia;

Article 17.6.1(b) and (c) (Non-commercial Assistance), and Article 17.6.2(b) and (c)
(Non-commercial Assistance); and

Article 17.10 (Transparency).

For Mexico:

Article 17.4.1(a) and (b)(Non-discriminatory Treatment and Commercial
Considerations);

Article 17.4.1(c)(i)(Non-discriminatory Treatment and Commercial Considerations);

Article 17.4.2(Non-discriminatory Treatment and Commercial Considerations);

Articlel7.6.1(a)(Non-commercial Assistance) and Article 17.6.2(a)(Non-commercial
Assistance), with respect to the production and sale of a good in competition with a
like good produced and sold by a covered investment in the territory of Mexico;

Article 17.6.1(b) and (c)(Non-commercial Assistance), and Article 17.6.2(b) and
(c)(Non-commercial Assistance); and

Article 17.10(Transparency).

For New Zealand:

Article 17.4.1 (Non-discriminatory Treatment and Commercial Considerations);
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Article 17.4.2 (Non-discriminatory Treatment and Commercial Considerations);

Article 17.6.1 (a) (Non-commercial Assistance) and Article 17.6.2 (a) (Non-
commercial Assistance), with respect to the production and sale of a good in
competition with a like good produced and sold by a covered investment in the
territory of New Zealand;

Article 17.6.1(b) and (c) (Non-commercial Assistance), and Article 17.6.2(b) and (c)
(Non-commercial Assistance);

Article 17.6.3 (Non-commercial Assistance); and

Article 17.10.1 (Transparency).

For Peru:

Article 17.4.1(a) and (b) (Non-discriminatory Treatment and Commercial
Considerations);

Article 17.4.1(c)(i) (Non-discriminatory Treatment and Commercial Considerations);

Article 17.4.2 (Non-discriminatory Treatment and Commercial Considerations);

Article 17.6.1(a) (Non-commercial Assistance) and Article 17.6.2(a) (Non-
commercial Assistance), with respect to the production and sale of a good in
competition with a like good produced and sold by a covered investment in the
territory of Peru;

Article 17.6.1(b) and (c) (Non-commercial Assistance), and Article 17.6.2(b) and (c)
(Non-commercial Assistance); and

Article 17.10.1 (Transparency).

L T L Y e R e L Al e R R ARV v v v v e vV v Y O A vy

R R R NI N N N N N N N R N N N N N N N N A R R N A AP N N A NN N N N N N A AP P A N N N N R N N NN P N N N N

»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»



/////////////////////////////////////////////////////////////////////////////////////////////////////////

For the United States:

Article 17.4.1 (a) (Non-discriminatory Treatment and Commercial Considerations);

Article 17.4.1 (b) (Non-discriminatory Treatment and Commercial Considerations),
with respect to purchases of a good or service;

Article 17.4.1(c)(i) (Non-discriminatory Treatment and Commercial Considerations);

Avrticle 17.4.2 (Non-discriminatory Treatment and Commercial Considerations), with
respect to designated monopolies designated by a sub-central level of government;

Article 17.5.2(Courts and Administrative Bodies), with respect to administrative
regulatory bodies established or maintained by a sub-central level of government;

Article 17.6.1(a) (Non-commercial Assistance) and Article 17.6.2(a) (Non-
commercial Assistance), with respect to the production and sale of a good in
competition with a like good produced and sold by a covered investment in the
territory of the United States;

Article 17.6.1(b) and (c) (Non-commercial Assistance), and Article 17.6.2(b) and
(c)(Non-commercial Assistance); and

Article 17.10.1 (Transparency).

For VietNam:

(i)  Article 17.4(Non-discriminatory Treatment and Commercial Considerations);
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(i)  Article 17.5.2(Courts and Administrative Bodies), with respect to
administrative regulatory bodies established or maintained by a sub-central level of
government;

(iii)  Article 17.6.1(a)(Non-commercial Assistance) and Article 17.6.2(a)(Non-
commercial Assistance), with respect to the production and sale of a good in
competition with a like good produced and sold by a covered investment in the
territory of Viet Nam;

(iv)  Article 17.6.1(b) and (c)(Non-commercial Assistance), and Article 17.6.2(b)
and (c)(Non-commercial Assistance); and

(v)  Article 17.10 (Transparency).

L T L Y e R e L Al e R R ARV v v v v e vV v Y O A vy

R R R NI N N N N N N N R N N N N N N N N A R R N A AP N N A NN N N N N N A AP P A N N N N R N N NN P N N N N

»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»



////////////////////////////////////////////////////////////////////////////////////////////////////////

ANNEX 17-E
SINGAPORE

Neither Singapore, nor a sovereign wealth fund of Singapore'*, shall take action to
direct or influence decisions of a state-owned enterprise owned or controlled by a
sovereign wealth fund of Singapore, including through the exercise of any rights or
ownership interests over such state-owned enterprises, except in a manner consistent
with this Chapter. However, Singapore, or a sovereign wealth fund of Singapore, may
exercise its voting rights in any state-owned enterprise it owns or controls through
ownership interests in a manner that is not inconsistent with this Chapter.

Article 17.4.1 (Non-discriminatory Treatment and Commercial Considerations) shall
not apply with respect to a state-owned enterprise owned or controlled by a sovereign
wealth fund of Singapore.

2 Article 17.6.2(Non-commercial Assistance) shall not apply with respect to a state-
3 owned enterprise owned or controlled by a sovereign wealth fund of Singapore,
5 unless:

(@) inthe five-year period preceding the purported breach of Article 17.6.2(Non-
commercial Assistance), Singapore or a sovereign wealth fund of Singapore has:

(i)  appointed''® the CEO or a majority of the other senior management of the

state-owned enterprise;

(i)  appointed a majority of the members of the board of directors of that state-
owned enterprise;*!” or

"5Eor the purposes of this Chapter, sovereign wealth funds of Singapore include GIC Private Limited and
Temasek Holdings (Private) Limited. Temasek Holdings (Private) Limited is the legal owner of its assets.

Y8For paragraphs 3(a)(i) and 3(a)(ii),such appointment includes an appointment that occurred before the
aforementioned five-year period, provided the tenure falls during that period.

YEor greater certainty, the mere exercise of a shareholder vote to approve the election of directors does not
constitute the appointment of such directors.
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(iii)  taken action to exercise its legal rights in that state-owned enterprise to actively
direct and control the business decisions of that state-owned enterprise in a manner
that would be inconsistent with the obligations in this Chapter; or

(b)  the state-owned enterprise, pursuant to law, government policy or other
measures, is required to:

(1) provide non-commercial assistance to another state-owned enterprise; or

(i)  make decisions about its commercial purchase or sales.

Singapore is deemed to comply with Article 17.10.1(Transparency) with respect to
any state-owned enterprise owned or controlled by a sovereign wealth fund of
Singapore if:

(@  Singapore provides to the other Parties or otherwise makes publicly available
on an official website the annual report of the sovereign wealth fund which owns that
state-owned enterprise;

(b)  any class of securities of that state-owned enterprise is listed on a securities
exchange regulated by a member of an internationally recognised securities
commissions body including the International Organisation of Securities
Commissions; or

(c) that state-owned enterprise files its annual financial reports based on
internationally-recognised financial reporting standards including the International
Financial Reporting Standards.
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ANNEX 17-F
MALAYSIA

Permodalan Nasional Berhad

1. The obligations in this Chapter shall not apply with respect to Permodalan
Nasional Berhad or an enterprise owned or controlled by Permodalan Nasional
Berhad, provided that Permodalan Nasional Berhad:

engages exclusively in the following activities:

administering or providing a plan for members of the public relating to collective
investment schemes for the purpose of enhancing their savings and investments, in
furtherance of a national agendasolely for the benefit of natural persons who are
participants to such a plan and their beneficiaries; or

investing the assets of these plans;

has a fiduciary duty to the natural persons referenced in subparagraph (a); and

is free from investment direction from the Government of Malaysia.**®

2. Notwithstanding paragraph 1 of this Annex, Article 17.6.1 (Non-commercial
Assistance) and Article 17.6.3shall apply with respect to Malaysia’s:

direct or indirect provision of non-commercial assistance to an enterprise owned or
controlled by Permodalan Nasional Berhad;**° and

181nvestment direction from the Government of Malaysia: (a) does not include general guidance of the
Malaysian Government with respect to risk management and asset allocation that is not inconsistent with usual
investment practices; and (b) is not demonstrated, alone, by the presence of Malaysian government officials on
the enterprise’s board of directors or investment panel.

For greater certainty, for the purposes of this Annex, non-commercial assistance does not include Malaysia’s
transfer of funds collected from contributors to Permodalan Nasional Berhad for investment on behalf of the
contributors and their beneficiaries.
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indirect provision of non-commercial assistance through an enterprise owned or
controlled by Permodalan Nasional Berhad.

Lembaga Tabung Haji

3. The obligations in this Chapter shall not apply with respect to Lembaga
Tabung Haji or an enterprise owned or controlled by Lembaga Tabung Haji, provided
that Lembaga Tabung Haji:

engages exclusively in the following activities:

administering or providing a personal savings and investment plan solely for the
benefit of the natural persons who are contributors to such a plan and their
beneficiaries, for the purpose of:

(A) enabling individual Muslim beneficiaries, through the investment of their
savings in investment activities permissible in Islam, to support their expenditure
during pilgrimage; and

(B) protecting, safeguarding the interests and ensuring the welfare of pilgrims
during pilgrimage by providing various facilities and services; or

investing the assets of these plans;

has a fiduciary duty to the natural persons referenced in subparagraph (a); and

is free from investment direction from the Government of Malaysia.?

20| nvestment direction from the Government of Malaysia: (a) does not include general guidance of the
Malaysian Government with respect to risk management and asset allocation that is not inconsistent with usual
investment practices; and (b) is not demonstrated, alone, by the presence of Malaysian government officials on
the enterprise’s board of directors or investment panel.

L T L Y e R e L Al e R R ARV v v v v e vV v Y O A vy

R R R NI N N N N N N N R N N N N N N N N A R R N A AP N N A NN N N N N N A AP P A N N N N R N N NN P N N N N

»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»»



////////////////////////////////////////////////////////////////////////////////////////////////////////

4, Notwithstanding paragraph 3 of this Annex, Article 17.6.1 (Non-commercial
Assistance) and Article 17.6.3 (Non-commercial Assistance), shall apply with respect

to Malaysia’s:

direct or indirect provision of non-commercial assistance to an enterprise owned or
controlled by Lembaga Tabung Haji***; and

indirect provision of non-commercial assistance through an enterprise owned or
controlled by Lembaga Tabung Haji.

121Eor greater certainty, for the purposes of this Annex, non-commercial assistance does not include Malaysia’s
transfer of funds collected from contributors to Lembaga Tabung Haji for investment on behalf of the
contributors and their beneficiaries.
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