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LOT NOI PAU

Mot khu vuc kinh té tu nhan ning dong c6 dong gdp ngay cang 16n trong
tang trudng, tao viéc lam va 1a dong luc doi méi, sang tao cua ca nén kinh té. Nha
nudc, thong qua thé ché va luat phap, déng vai trd quan trong trong viéc hd trg khu
vuc kinh té tu nhan, doanh nghiép phat trién. Cac quy dinh phép luat anh huong
sdu sic dén tat ca cac giai doan trong chu ky kinh doanh cua doanh nghiép: tir cac
quy dinh vé gia nhap thi truong, quy dinh dam bao thuc hién cac giao dich, hop
ddng; bao vé quyén, tai san cia doanh nghiép va nha dau tu; dén cac quy dinh cho
phép doanh nghiép rat lui khoi thi truong. Nhan thirc duoc tam quan trong thé ché
va phap luat tgi sy phat trién khu vuc kinh té tw nhan, Ngan hang thé gigi da xay
dung Bao cao Moi truong kinh doanh, trong d6 danh gia cac quy dinh phap luat va
thue thi cua cac qudc gia déi véi doanh nghiép. 10 bd chi sé dugc sir dung trong
Bao cao bao quat phan Ién cac quy dinh anh huéng toi hoat dong kinh doanh cua
doanh nghiép.

Khoi sy kinh doanh va Bao vé nha du tu 13 02 chi s trong Bao céo phan
anh cho muc d6 dé dang trong gia nhap thi trudng va bao vé quyen, loi ich cta nha
dau tu. Néu nhu Khoi sy kinh doanh 13 buéc di co ban dau tién ma nha dau tu phai
thuc hién dé bat dau hoat dong kinh doanh, do luong sy dé dang trong diang ky
thanh lap doanh nghiép; thi bao vé nha dau tu do luong mirc do bao vé cd dong
truéc su lam dung cua ngudi quan 1y va ¢ déng nam quyén Kiém soat, co ¥ nghia
xuyén sudt trong qua trinh hoat dong cua doanh nghiép, quyét dinh kha ning phat
trién, mo rong quy mo cua doanh nghiép.

Trong thoi gian qua, dya trén Bao cao Moi treong kinh doanh ctia Ngan
hang thé gigi, Chinh phu da ban hanh nhiéu chinh sach nham cai cach, stra d6i cac
quy dinh phép luat, tao diéu kién cho khu vyc kinh té tu nhan phat trién va nang
cao nang luc canh tranh quéc gia. Nghi quyét 19/NQ-CP va sau d6 1a Nghi quyét
02/NQ-CP cuia Chinh phu dd dua ra cac muc tiéu cu thé, rd rang nham nang cao
diém sb va xép hang cua Viét Nam ddi véi 10 bo chi s, déng thoi quy dinh rd
nhiém vy, trach nhiém cua ting B9, nganh trong viéc thuc hién cac muc ti€u trén.
Theo d6, Bo Ké hoach va Pau tu duoc giao chu tri, phdi hop véi cac co quan lién
quan trong viéc cai thién 2 chi s6 Khai sy kinh doanh va Bao vé nha dau tu.

B4o c4do nay nham muc tiéu cung cap nguon tai liéu tham khao hitu hiéu cho
Bo Ké hoach va Pau tu va cac nha 1am chinh sach dé cai thién, nang cao 2 chi s6
Khai su kinh doanh va Bao vé nha dau tu. Bao cao nghién ciru, phan tich toan dién
vé phuong phap luan, cach thirc do luong ciing nhu vu diém va han ché cua 2 chi
s6 Khoi su kinh doanh va Bao vé nha dau tu thiéu sb, danh gia thuc trang cua Viét
Nam trong viéc thuc hién 2 chi s nay. Bong thoi, Bao cdo ciing dua ra dinh huéng
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cai cach, dé& xuat, kién nghi cu thé viéc stra d6i mot sb cac quy dinh trong Luat
Doanh nghiép va cac vian ban phap luat khac lién quan dén dang ky kinh doanh va
bao v¢é nha dau tu.

B4o cao do Vién Nghién cru quan 1y kinh té Trung uong va nhom tu van
cua du an Aus4Reform thuc hién. Nhom nghién cttu do Ong Phan Puc Hiéu, Pho
Vién truong, Vién Nghién ciu quan 1y kinh té Trung wong chu tri, v6i sy tham gia
cia Ban Nghién ctru Méi truong kinh doanh va Ning luc canh tranh (Ths. Nguyén
Minh Thao, Ths. Nguyén Viét Tung va HoangThi Hai Yén). Cac tu van dong gop
béo cao chuyén dé va téng hop gom D& Thi Hau va Cao Quang Ha.

Nhan dip nay, ching tdi xin trin trong cdm on su hd tro cia Chuong trinh
Aus4Reform, cam on cac chuyén gia trong va ngoai Vién Nghién cttu quan ly kinh
té Trung wong di gop v, binh luan cho Béo céo.

Moi danh gi4, quan diém, y kién trinh bay trong Bao céo nay 1a ciia nhém
nghién ctru, khong nhat thiét phan 4nh quan diém cua Vién Nghién ctu quan 1y
kinh té Trung wong hay Chuong trinh Aus4Reform.

TS. TRAN THI HONG MINH
Vién truong Vién Nghién ctru quan 1y kinh té Trung wong

Giam dbc Chuong trinh Aus4Reform



CHUONG I: VAI TRO VA Y NGHIA CUA CAI CACH KHOI SU KINH
DOANH VA BAO VE NHA PAU TU THIEU SO TRONG HOAN THIEN THE
CHE GIA NHAP THI TRUONG

1.1 Vai tro va y nghia ciia cai thién méi truomg kinh doanh, thic day gia
nhap thi treong

1.1.1 Khé1i sw kinh doanh

Khoi su kinh doanh 13 budc di co ban dau tién nha dau tu phai thyc hién dé
kinh doanh: thanh 1ap doanh nghi¢p va dua doanh nghi¢p dé vao hoat dong. Co kha
nhiéu nghién ctru duoc thyc hién nham phén tich vai tro cia cac quy dinh kinh doanh,
trong d6 ¢ giai doan khai nghiép dén téc do tang truong, dau tu caa mdi québc gia.

M6t nghién ctru caa Ngan hang thé gigi (NHTG)! sir dung bo dir liéu 10 nim
ctiia hon 180 quéc gia phan tich mdi quan hé giira cac quy dinh kinh doanh véi viéc
thanh 1ap doanh nghiép va ting truong kinh té. Theo d6, mot hé théng quy dinh kinh
doanh tong thé hop 1y s& tac dong tich cuc dén viée tang s6 luong doanh nghiép thanh
lap mai. Ngoai ra, viéc cai thién cac quy dinh kinh doanh ciing anh huéng dang ké
dén tang truong GDP binh quan dau nguoi hang nam.

M6t nghién ciru khac cia NHTG? ciing phan tich tac dong cua cac cai cach mdi
truong kinh doanh ddi véi viéc ding ky thanh 1ap doanh nghiép méi. Theo do, cac tac
gia chi ra rang chi phi, thoi gian va thu tuc can thiét dé bat dau kinh doanh 1a nhing
yéu té quan trong anh huong dén sé luong dang ky thanh 1ap doanh nghiép méi. Viéc
cai cach cac quy dinh phap 1y vé gia nhap thi trudng gan lién véi sy phat trién vé sd
luong doanh nghiép thanh 1ap méi. Nghién ctru ciing chi ra rang cac qudc gia c6 moi
truong kinh doanh kém canh tranh, khung khé phap 1y rudm ra, chong chéo s& han
ché sy phat trién cua khu vuc kinh té chinh thirc, 1am gia ting tinh trang doanh nghiép
hoat @dong phi chinh thirc.

Mot quy trinh gia nhap thi truong nhanh chong, don gian, chi phi hiéu qua la
yéu to quan trong thic day viéc chinh thirc hoa hoat dong kinh doanh cua doanh
nghiép®. Ngoai ra, cai cach cac quy dinh trong khéi sy kinh doanh c6 thé dong vai tro
quan trong trong viéc ting cudng bd sung gitta dau tu nuwdc ngoai va dau tu trong

!Divanbeigi, Raian; Ramalho, Rita, “Business regulations and growth”. World Bank Group, Policy Research
Working Paper 7299 (2015).

2 Leora Klapper and Inessa Love, “The Impact of Business Environment Reforms on New Firm Registration”.
World Bank Policy Research Working Paper 5493.

® Klapper, Leora, Anat Lewin va Juan Manuel Quesada Delgado. 2009, “The Impact of the Business Environment
on the Business Creation Process”. World Bank Group, Policy Research Working Paper 4937.
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nude va do d6 1am ting tinh than kinh doanh va ting truéng kinh té ¢ cac nude thu
nhap thap*.

Nhu vay, viéc chinh thuc dang ky kinh doanh c6 ¥ nghia quan trong khong chi
dbi vai doanh nghiép ma con dbi voi ca nén kinh té.

Péi vai doanh nghiép: Khi doanh nghiép chinh thirc dang ky dinh doanh thi 1oi
nhuan, dau tu va nang suét tang 1én. Cac doanh nghiép da chinh thirc dang ky kinh
doanh duoc tiép can cac dich v, cac thé ché tir ngdn hang dén toa an cling nhu cac thi
truong méi. Pong thoi, nguoi lao dong cé ciing ¢ thé duge huong loi tir cac co ché
bao trg do luat quy dinh

Péi vai nén kinh té quéc gia: Thu tuc khoi sy doanh nghiép cang don gian thi
cang nhiéu doanh nghiép diang ky kinh doanh theo phap luat va cang nhiéu co hoi viéc
lam trong khu vuc chinh thirc. Giam chi phi dang ky dinh doanh sé& giup tao diéu kién
khuyén khich kinh doanh va nang cao hiéu qua/ning suat doanh nghiép.

Néu coi Khai su kinh doanh 1a budc mé dau do luong sy dé dang trong viéc
thanh 1ap doanh nghiép, gia nhap thi truong thi bao vé ¢ déng c6 y nghia xuyén subt
trong qué trinh hoat d6ng caia doanh nghiép, 1a mét trong nhiing yéu té quyét dinh kha
nang phat trién, mé rong quy mé cua doanh nghiép.

Mot co ché bao vé c6 dong tét c6 ¥ nghia cuc Ky quan trong d6i véi cong ty noi
riéng va thi truong tai chinh, mdi trudng kinh doanh cua ca nén kinh té noi chung. Déi
vé6i doanh nghiép, bao vé co dong tét s& gitip cong ty bao dam gitr dung muc tiéu ti
da hoa lgi nhuan, han ché cac xung dot loi ich trong cong ty, qua d6 ting gia tri cong
ty va tang kha nang huy dong von tir bén ngoai. Dbi véi nén kinh té, bao vé c6 dong
t6t s& anh huong dén quy mé cua thi trudng tai chinh, dam bao mot méi truong kinh
doanh minh bach, lanh manh, binh dang vé quyén loi va nghia vu giira cic co dong
cong ty. Pac biét, vdi viéc duoc luong hoa qua Chi s6 Bao vé nha dau tu thiéu sd
trong Bao c4o Mbi truong kinh doanh caa Ngan hang thé gidi, cac nha dau tu qubc té
s& c6 mot ngudn tham khao hiru hiéu trong viéc lya chon va quyét dinh dau tu giira
cac quc gia.

Xét trén goc do6 doanh nghiép, vé mat 1y thuyét, mot co ché bao vé ¢ dong
hiéu qua s& dam bao quyén loi ctia cd dong, dic biét 1a c6 dong thiéu sd, tranh xung
dot trong noi bd cong ty. Quy dinh vé chdng giao dich tu loi trong cong ty s& ngin
chan cac hanh vi tu 1oi riéng ctia ¢6 dong 16n, nguoi quan 1y cong ty, gy thiét hai truc
tiép cho cong ty, co dong nho va lam cong ty xa roi muyc tiéu t6i da hoa loi nhuan. Rt
nhiéu nghién cau thuc nghiém da ching minh quan diém trén. Shleifer va Vishny

* Jonathan Munemo, “Business start-up regulations and the complementarity between foreign and domestic
investment”. Review of World Economics, Volume 150, Issue 4, Pages 745-761, November 2014.
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(1997) da chitng minh rang co dong 16n trong cong ty co thé tan dung quyén luc dé
theo dudi loi ich c4 nhan va dua ra cac quyét dinh khong tdi wu, gay thiét hai cho cong
ty va cac cb dong khac. Nghién ctru cua Kose va cong su (2008) ciing cho thy co ché
bao vé c6 dong tot dong nghia véi Viée cong ty sin sang dau tu va doi mat vai rai ro
hon va c6 téc do ting trudng cao hon. La Porta va cong su (2002)° nghién ctu thuc
nghiém d6i vai 539 doanh nghiép & 27 nén kinh té° véi két qua cho thay nhitng qudc
gia c6 co ché bao vé cd dong tot dong nghia véi viée gia tri thi trudng cua cac doanh
nghiép cao hon nhitng qudc gia cé quy dinh bao vé c6 dong kém.

Ngodi ra, co ché bao vé c6 dong tét s& giup nha dau tu bén ngoai an tdm hon
khi dau tu vao cong ty, 1am giam gia von, gitp cong ty huy dong d& dang hon ngudn
luc tir bén ngoai. Himmelberg va cong su (2002) di sir dung sé liéu doanh nghiép caa
38 quéc gia va da dua ra bang ching rang viéc co ché bao vé co dong yéu s& khién
cho cau trac so hitu tap trung hon, va cdu trac sé hitu tap trung cao sé khién viéc huy
dong von tir bén ngoai kho khin hon (underinvestment and higher cost of capital).

Xét tong quan hon trén goc do thi truong tai chinh va nén kinh té, Dyck va
Zingales (2002) da chimg minh cac hanh vi tu loi riéng ctia ¢6 dong 16N ¢ thé dan toi
mot thi trudng tai chinh kém phaét trién va 1am chdm qua trinh ¢6 phan héa. Djankov
va cong su (2008) khi xay dung bo chi sb do ludong bao vé nha dau tu ciing da tién
hanh nghién cru thuc nghiém cho thay cac quéc gia co diém sb cao hon ddi véi chi s6
bao Vvé nha dau tu dong nghia véi viéc ¢o thi truong tai chinh, chig khoan phat trién hon.

Viéc ra doi caa Bao cdo mdi truong kinh doanh va Chi s bao vé co dong thiéu
s6 cang khang dinh tim quan trong cta bao vé co dong d6i véi doanh nghiép. Nha dau
tu, dac biét cac nha dau tu nudc ngodi co thé sir dung Bdo céo va chi s6 nay dé so
sanh cac quy dinh giita cac qudc gia, tir d6 can nhac quyét dinh dau tu. Viée cd dugc
diém sd tét trong Chi sé nay c6 thé giup cac qudc gia thu hit duoc tot hon ngudn vén
dau tu nude ngoai vao doanh nghiép. Quan trong hon, cac nha lam chinh sach ciing co
thé dya vao Chi s nay dé biét duoc mot cach khach quan hién trang cac quy dinh bao
vé nha du tu ctia nude minh, déng thoi so sanh, phan tich cac diém manh va diém
yéu ctia co ché bao vé nha dau tu véi cac qudc gia trén thé gisi. Tir d6 tao dong huc va
dé ra phuong hudng cai cach ding dan giup méi truong kinh doanh lanh manh, binh
dang hon.

Béo céo dugc thyc hién nham muc tiéu phan tich chi tiét 2 chi s6 thanh phan:
Khai su kinh doanh va B&o vé nha dau tu thiéu s6 trong Béo cao mdi truong kinh
doanh ciia Ngan hang thé gigi. Cu thé:

® La Porta et al. (2002) Investor Protection and Corporate Valuation. The Journal of Finance Vol. LVII, No. 3 June
2002. La Porta Rafael, Florencio Lopez-De-Silanes, Andrei Shleifer, Robert Vishny
® Chu yéu 1a cac nén kinh té phat trién & chau Au va chau My va mot sb nén kinh té phat trién & Chau A nhu Nhat
Ban, Han Qudc, Hong Kong, Singapore.
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- Gi6i thiéu, phan tich chi tiét phuong phap luan, cach thirc do ludng va ¥ nghia
cta cac chi 6 thanh phan trong Chi s6 Khoi sy kinh doanh va Bao vé nha dau tu. Phan
tich nhiing loi ich va han ché cua viéc ap dung cac chi s6 nay trong cai cach cai thién moi
trurong kKinh doanh caa Viét Nam.

- Ra soat cac quy dinh phap luat c6 lién quan dén Chi sé Khoi sy kinh doanh va
B0 vé nha dau tu nham muc tiéu nhan dién, danh gia thuc trang cta Viét Nam. Tir d6
dé xuat dinh hudng cai cach va mot sé kién nghi cu thé dé cai thién 2 chi sé Khoi su
kinh doanh va Bao vé nha dau tu thiéu sb twong @ng véi cai thién khau gia nhap thi
truong va bao vé nha dau tu cua Viét Nam.

1.2 Khéi sw kinh doanh va Bao vé nha dau tw thiéu s6 nhin tir cach tiép
can ciia Ngan hang thé gioi

Bao cao Mbi trudng kinh doanh (MTKD) ctia Ngan hang thé giéi gom 10 chi
sO dugc thiét ké va xdy dung theo chu ky vong doi hoat dong ctia doanh nghiép, bao
goém cac tha tuc tir khi thanh 1ap dén khi thuc hién giai thé, phd san. Khdi su kinh
doanh 1a budc dau tién dé thanh 1ap doanh nghiép. Chi sé khdi sy kinh doanh ghi
nhén tat ca cc quy trinh, thu tuc phai thyc hién trén thuc té dé chinh thirc dua doanh
nghiép hoat dong ciing nhu thoi gian va chi phi dé thuc hién cac tha tuc d6. Muc tiéu
ctia phan nay nham gidi thiéu 1y thuyét va ban chat cta cach tiép can khai sy kinh
doanh ctia Ngan hang thé gidi, trinh bay va giai thich cu thé cach thic do ludng va
cac tru cot trong chi sd nay dé gitp hiéu rd nhiing loi thé va ca nhiing han ché cua
cach tiép can nay.

a. Khéi sw kinh doanh ter cdch tiép cgn ciia NHTG

Chi sd Khai sy kinh doanh theo cach tiép can cia NHTG duoc xay dung dua
trén nghién ctu cia Djankov va cong su (2002) vé cac quy dinh thanh 1ap doanh
nghiép, gia nhap thi trudng cia cac qudc gia trén thé gioi.

Djankov va cong su (2002) phan tich cac quy dinh gia nhap thi truong dua trén
bo dir liéu vé cac cong ty khai nghiép tai 85 quéc gia trai rong trén nhiéu mac thu
nhap va hé théng chinh tri vao nam 1999. Dix liéu bao gom sé lugng thu tuc, thoi gian
va chi phi chinh thitc ma mét doanh nghiép phai thuc hién dé co thé di vao hoat dong.
Nghién cru cua Djankov va cong sy mudn kiém ching 2 quan diém déi nguoc nhau
vé quy dinh gia nhap thi trudng cua doanh nghiép.

Quan diém tha nhat cho rang sy can thiép cia nha nudc bang cic quy dinh
nham dam bao doanh nghiép méi duge thanh 1dp dap tng cac yéu cau tdi thiéu dé tao
ra hang hoa va dich vy du tét cho nguoi tiéu dung’. Theo quan diém nay, quy dinh
cang chat ché s& cang dam bao loi ich tot hon cho xa hoi. Nguoc lai, quan diém thi

" Ly thuyét cua Pigou (1938) V& lgi ich cong cong
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hai cho rang cac quy dinh gia nhap thi truong 13 khong hiéu qua va chi mang dén loi
ich cho cac cong ty dang ton tai trén thi truong®. Quy dinh gia nhap thi truong s& can
trg canh tranh, mang lai vi tri d6c quyén va loi ich truc tiép cho cac cong ty dang hoat
dong dong thoi gay thiét hai cho ngudi tiéu dung. Thém vao dé, c6 quan diém cho
rang cac quy dinh gia nhap thi truong sé chi mang lai loi ich cho chinh tri gia va can
b6 nha nudc thong qua cac hanh vi van dong chinh sach hay tham chi tham nhiing,
nhan héi 16°. Theo Shleifer va Vishny (1988), viéc cac quy dinh gia nhap thi truong
ton tai day dic 13 do cac can bd nha nuwdc mudn nam gitt va thu duoc loi ich tir quyén
chap thuan hoac tir chdi doanh nghiép gia nhap thi truong. Piéu nay khong nhiing
khong tao ra loi ich va tham chi gay thiét hai truc tiép cho x4 hoi.

Théng ké mo ta d6i vai dix liéu thu thap duoc cho thdy su khac biét 16n vé sd
lwgng tha tuc, thoi gian va chi phi dao dong giira cac qudc gia. Tir thap nhat 2 tha tuc
dén cao nhat 21 thu tyc, thoi gian ngan nhat tir 2 ngay dén 152 ngay lam viéc va chi
phi tir 0.5% trén GDP dau ngudi dén 47% GDP dau ngudi. Co rat it cac thu tyc lién
quan dén thué va lao dong (trung binh 1,94 va 2,02 thi tuc). Cac thu tuc lién quan dén
cac van d& moi trudng va cac van dé an toan va sic khoe thdm chi con hiém hon
(trung binh 0,14 va 0,34 thu tuc).

Quan trong hon, bang ching thyc nghiém cho thiy khong ton tai méi tuong
quan gitra viéc quy dinh chat ché s& dan dén chat lugng san pham dich vu cao hon,
han ché 6 nhidm hay canh tranh tét hon. Nguoc lai, quy dinh gia nhap thi truong chat
ché din dén tham nhiing cao hon va khu vuc phi chinh thac chiém ty 1& cao hon. Nhin
chung, bang chang thuc nghiém trén khong ung hé viéc can thiép sau, quy dinh chat
ché cua nha nudc trong giai doan gia nhap thi truong.

Mot diém dang cha v khac cia nghién ctru trén 1a cach thuc thuc hién nghién
ctru. Nghién ctru dugc thuc hién voi tim nhin dé xay dung mét chi s6 dé danh gia
thuc trang gia nhap thi truong caa cac qudc gia. Tuy nhién, cac quy dinh vé gia nhap
thi truong rat khac nhau gitra cac qudc gia, tham chi trong ciing mot quéc gia, cling co
su khac biét vé quy dinh gitra cac viing, cac nganh nghé va quy mo doanh nghiép. Do
d6, dé c6 thé xay dung dugc mét chi s6 danh gia chung, mét s gia dinh d6i véi doanh
nghiép “mau” phai dugc dua ra nham dam bao doanh nghiép “mau” phai mang tinh
dai dién cho phan 16n cac doanh nghiép cua qudc gia d6. Mot s6 gia dinh nhu: 1a cong
ty trong nudc hoat dong theo mo hinh cong ty trach nhiém hitu han, hoat dong trong
linh vuc cong nghiép hodc thurong mai ndi chung; c6 dia diém hoat dong tai thanh phé
I6n nhét tai qudc gia do; khong hoat dong xuat nhap khau hay budn ban hang hoa dic
biét (bia, ruou hay thudce 14...).

8 Ly thuyét cua Stigler (1971) V& lya chon cong cong
° Shleifer va Vishny (1988)
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Panh gia quy trinh khoi sy kinh doanh dugc dya trén 3 chi tiéu thanh phan, bao
gom: sé lwong tha tuc ma doanh nghiép phai thuc hién, thoi gian chinh thirc can thiét
dé thuc hién céac tha tuc va chi phi chinh thic.

- V& thu tyc: M3i hoat dong ma nguoi thanh 1ap doanh nghiép tuong tac voi
bén ngoai (chinh quyén, luat su, kiém toan, cong ching vién...) trong qué trinh khoi
su déu dugc tinh 1a 1 tha tuc. Nhiing thii tuc ma doanh nghiép c6 thé ty thuc hién
khong lién quan t6i bén ngoai hodc c¢o thé duoc thyuc hién sau khi doanh nghiép bat
dau hoat dong thi dugc bo qua. Ngoai ra, néu dé thuc hién mot tha tuc can nhiéu budc
va phai lam viéc Véi cac co quan khac nhau thi s€ dugc tinh 1a nhiéu thu tuc.

- V& thoi gian: Thoi gian duoc tinh theo ngay 1am viéc dé hoan thanh mdi thu
tuc, bo qua thoi gian doanh nghiép lam dé thu thap thong tin. Nghién ciru dat thoi gian
téi thiéu dé 1am mot tha tuc va trudng hop néu cac thu tuc co thé thuc hién dong thoi
thi s& gia dinh doanh nghiép 1am dong thoi cac tha tuc va khong tinh gop thoi gian
cua tung tha tuc.

- V& chi phi: Chi phi khoi su ciia mot quéc gia dugc tinh bang %GNI binh
quan dau ngudi ciia qudc gia d6, bao gdm tat cac chi phi chinh thirc (nhu: 18 phi, chi
phi thi tuc, biéu mau, ban sao, tem scal, chi phi phap 1y va coéng chung, vv.), khong
bao gom chi phi khong chinh thic.

Viéc dua ra cac gia dinh va do luong gia nhap thi truong dua trén sb thu tuc,
thoi gian va chi phi nhu trén s& dap tmg duoc yéu cau vé mot bo chi sb rd rang, minh
bach, ¢ thé ap dung cho moi quéc gia. Tuy nhién, do luong theo cach thirc néi trén
cling s& phat sinh mot s6 han ché ma nghién ctru ndy s& phan tich & phan tiép theo.

Dua theo cach thirc nghién ctru noéi trén, NHTG da mo rong pham vi va quy mo
phong van véi nhiéu hang luét trén ting qudc gia dé danh gia chi tiét quy dinh khéi su
kinh doanh cua ting quéc gia d6. Chi s khai su kinh doanh cia NHTG ngoai 3 chi
tiéu thanh phan chinh nhu trén con b sung thém chi tiéu vé von t6i thiéu dé thanh lap
cong ty trach nhiém hitu han va chia theo giéi tinh nam/nir ciia ngudi ding ky. Phan
tich céc chi tiéu thanh phan cia NHTG sé& duoc thé hién & phan tiép theo.

b. Cdc chi tiéu thanh phan trong chi sé Khéi sw kinh doanh

Chi s6 khéi sy kinh doanh ghi nhan tat ca cac thu tuc chinh thirc ma nha dau tu
phai thyc hién hodc thuong duoc thuc hién trong thuc té dé khoi su kinh doanh, ciing
nhu thoi gian va chi phi dé hoan thanh cac thu tuc ndy va yéu cau von tbi thiéu (Hinh 1).
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Hinh 1: Céch thirc do lwong chi s6 Khoi sw kinh doanh

Chi phi
(% thu nhap binh
Chinh thirc

quan dau nguon)
_'_'_' hoat dong

Thot gian
Sau dang ky (ngay)
kinh doanh

Nguon: Bdo cdo Méi trwong kinh doanh, NHTG

Bén chi tiéu thanh phan trong bd Chi sé khdi su kinh doanh bao gom: (i) S6
budc tha tuc; (ii) thoi gian; (iii) chi phi; va (iv) yéu cau vé von tdi thiéu dé thanh lap
cong ty trach nhiém hitu han (chia theo giéi tinh nam/nit ca nguoi dang ky). Két qua
tinh diém va xép hang dya trén 4 nhom chi tiéu néu trén va ty 1¢ tinh diém cho ting
nhom chi ti€u 1a 25% (Hinh 2).

Hinh 2: B6n nhém chi tiéu danh gia, xép hang Khéi sy kinh doanh

Pé dir liéu c6 thé so sanh giita cac nén kinh té, cac gia dinh vé doanh nghiép
“mau” duogc dua ra twong tw nhu trong nghién ctru cua Djankov et al (2002). Bang 1
liét ké cu thé cac gia thiét.
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Bang 1: Gia dinh ddi véi doanh nghiép “mau” dé tién hanh danh gia cho Chi s6
khéi sw kinh doanh

- Cong ty TNHH tu nhan, s& hitu trong nuégc 100%

Loai hinh Cong ty - Cong ty ¢ 5 thanh vién, duoc quan 1y boi mot giam doc dia
TNHH phurong.

Hoat dong tai thanh phd trung tdm kinh té 16n nhét

- Vén thanh 1ap cong ty bang 10 lan thu nhap binh quéan dau

nguoi ‘ ‘ ‘
Quy mb Céng ty ;lgfélinh thu hang nam bang 100 lan thu nhap binh quéan dau

- C6 tir 10-50 nhén vién trong vong 1 thang sau khi di vao hoat
dong va toan bd nhan vién phai la cong dan ctia quoc gia do.

- Hoat dong san xuat kinh doanh néi chung, vi du hoat dong san
Xuat hodc cung cip hang hoa dich vu ra thi truong.

- Doanh nghiép khong dugc hudng cac uu dai dau tu hodc cac
loi ich dac biét khac

- Doanh nghiép khong thuc hién hoat dong xuat nhap khau,
khong mua ban hay lién quan dén cac miat hang phai chiu ché
d6 thué dac biét (vi du nhu ruou, thude 14)

Nganh nghé hoat
dong

- Doanh nghiép khong s hitu bat dong san (di thué nha may,
van phong)

Tai san - C6 hop ddng thué hang nam twong dwong v6i muc thu nhap
binh quéan dau nguoi).

- Khong gian van phong (thué) rong khoang 929 m2

Diéu Ié Cong ty Vin ban gém 10 trang

Xeép hang cac nén kinh té vé chi s6 ndy dugc xac dinh bang cach sap xép diém
s0 cua mo1 qudc gia dé bat dau khoi sy kinh doanh. Cac diém s6 nay la trung binh don
gian cua diém soO cho tirng chi s6 thanh phan.

Sau khi nghién ctru vé luat phap, quy dinh va thong tin cong khai c6 san vé
khéi sy kinh doanh, NHTG s€ xay dung mot danh sach chi tiét cac thu tuc, cung voi
thoi gian va chi phi dé tuan thu timg tha tuc va yéu cau von tdi thiéu phai tra. Sau do,
luat su dja phuong, cong chimg vién va quan chirc chinh phu s& duoc phong van va
xac minh dit liéu. NHTG ciing gia dinh bat ky thong tin can thiét nao déu c6 san va
doanh nhén s& khong phai chi tra chi phi khong chinh thirc. Néu cdu tra 1oi cia cac
chuyén gia khac nhau, NHTG sé tiép tuc di chiéu, phong van.
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(i) Céc thii tuc phai thuc hién dé mot doanh nghiép bit diu hoat dong kinh
doanh

- Bo chi s6 Khdi sy kinh doanh xem xét tit ca cac thi tuc (trude, trong va sau
dang ky kinh doanh) can thyuc hién theo quy dinh cta phap luat, va cac thu tuc khac
can thuc hién trén thyuc té.

- Gia dinh nguodi sang 1ap cong ty tu thuc hién tat ca cac thu tuc, trir truong hop
luat quy dinh bét bude st dung bén thur ba. Cac thu tuc dugc thuc hién boi bén thir ba
thay madt cho cong ty dugc tinh 1a cac thu tuc riéng biét.

- NHTG s& tinh 1a mot thi tuc néu co su tuong tac cia nguoi thanh 1ap doanh
nghiép véi bén ngoai (vi du: co quan chinh phu, luat su, kiém toan vién hoic cong
chtng vién) hodc vo /chdng (néu can vé mat phap 1y). Tuong tac giita ngudi sang 1ap
doanh nghiép v6i cadn bd va nhan vién doanh nghiép khong dugc tinh 1a thu tuc.

- Céc thu tuc tién hanh tai cac quﬁy hodc van phong khac nhau dugc tinh riéng,
bat ké cac quiy/van phong nay c6 nam trong cting mot toa nha hay khong.

- Néu ngudi sang 1ap cong ty dén cing mot co quan nhung phai dén nhiéu lan
dé thuc hién cac khau khac nhau theo trinh tu thu tuc thi mdi lan s& duge tinh riéng

- M&i thu tuc tién hanh qua mang dugc tinh la thu tuc riéng biét. Néu 2 thu tuc
¢6 thé duoc thuc hién trén ciing mot trang web nhung phai ndp riéng ré thi s& tinh 1a 2
thu tuc khac nhau.

- Su chép thuan ttr vo hoac chéng dé s& hitu mot doanh nghi¢p duogc coi la thu
tuc néu phap luét yéu cau hodc néu khong c6 dugc su chép thuan do, vo hoac chéng
s€ phai chiu hau qua theo luat.

- Céc thu tuc can dé tién hanh thu tir, thong tin lién lac, giao dich chinh thirc
v6i cac co quan quan Iy nha nudce ciing duoc tinh thanh 1 tha tuc. Vi du: néu dé 1am
mdt thi tuc can cong ty dong diu thi con ddu cong ty dugc tinh 13 1 thi tuc

- Céc thu tuc dac thu cua nganh duoc loai trir (chi bao g6m cac thil tuc can thiét
ap dung chung cho tit ca cic doanh nghiép). Vi du, cac thu tuc vé moi trudng chi
duogc tinh khi dugc ap dung cho tit ca cac doanh nghiép tién hanh cac hoat dong
thuong mai hodc cong nghiép néi chung. Cac tha tuc ma cong ty phai trai qua dé két
ndi véi cac dich vu xir ly dién, nudce, khi ddt va chat thai khong duogc bao g@)m vi
NHTG d c6 céac chi s6 khac dé do ludng van dé nay.

17



Trwdc dang ky kinh doanh

o Kiém tra xem tén cong ty theo dé xuat da duoc dung chwa?
o Soan thao va cong chung diéu 1¢ cong ty

o Gui ti€n vOn gbép chu s& hiru toi thiéu vao 1 tai khodn ngdn hang

Pang ky kinh doanh

o NOp don xin thanh lap cong ty
o Dong 1€ phi
o Tién hanh cac tha tuc khac theo quy dinh cta co quan dang ky kinh doanh

Sau dang ky kinh doanh

o Tién hanh dang ky véi co quan thué
o Xin gidy phép kinh doanh

o Ping ky Bao hiém Xa hoi/Bao hiém Y t&/Cac chuong trinh Phuc loi Xa hoi
cho nguoi lao dong

o Mua va hop phap héa so sach cong ty

o Chuan bi con ddu cong ty

(if) Thoi gian thyc hién thi tuc

- Thoi gian duoc tinh bang ngay. Thoi gian s& duge do ludng bang mirc trung
vi ciia cac danh gia ma luat su, tu van, cong chimg dua ra dé c6 thé thuc hién trong
thuc té ma khong can tra thém chi phi khéng chinh thirc.

- Gia dinh rang thoi gian t6i thiéu can thiét cho mdi thi tuc 1a mot ngay.

- D61 v61 céce thu tuc co6 thé tién hanh hoan toan qua mang, thoi gian to1 thiéu la
nua ngay.

- Viéc khéi sy kinh doanh duge coi 1a hoan tit néu cong ty chinh thirc nhan
duoc giéy chirng nhéan hoac chinh thure tién hanh hoat dong san xuét, kinh doanh.

- Néu mot quy trinh c6 thé duogc thuc hién nhanh hon mot cach hop phép voi
chi phi b6 sung (phi dich vu), thi quy trinh nhanh nhit s& duoc chon néu phwong an
nay co loi hon dbi véi viée xép hang cua quoc gia do.

- Gia dinh chu doanh nghiép biét va nim rd tt ca cac quy dinh va c6 thé hoan
thanh ngay.

(iii) Chi phi thyc hién mot thi tuc

- Chi phi dugc ghi nhan 14 % thu nhap binh quan dau ngudi. N6 bao gom tat ca
cac khoan phi, 1¢ phi chinh thirc va phi dich vu phép 1y va tu van néu luat c6 quy dinh
yéu cau thyc hién cac dich vu nay. Phi mua va hop phap hoa so sach cong ty ciing
duoc tinh néu luat quy dinh thuc hién cac giao dich nay. Thué gié tri gia ting khong
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phai 1a mot phan cia chi phi khoi sy kinh doanh ma s& duge do ludng bai 1 chi sb
khac.

- Cac chi phi dugc tinh dua trén co s& Luat Doanh nghi¢p, Luat Thuong mai,
cac quy dinh cu thé va cac biéu phi lién quan. Trong truong hop khong cé biéu phi thi
s& dung udc tinh ctia can bd co quan quan 1y. Néu khoéng c6 ude tinh cua can bd co
quan quan 1y thi s& sir dung udc tinh cua luat su chuyén vé thanh lap cong ty. Néu céc
luat su phuy trach van dé thanh 1ap cong ty cho udc tinh khac nhau thi sir dung gié tri
trung vi cla cac udc tinh nay.

- Khéng tinh chi phi khong chinh thirc trong tat ca moi truong hop.
(iv) Von tbi thiéu, von phap dinh (% thu nhép binh quin diu nguwoi)

- Quy dinh vé von tdi thiéu phan 4nh sb tién chi doanh nghiép can giri vao
ngan hang hoic giao cho can bo céng ching phu trach trude khi tién hanh dang ky va
duy tri trong vong 3 thang sau khi thanh 1ap cong ty.

- Néu mot qudc gia co quy dinh vé muc von phap dinh, nhung cho phép cac
doanh nghiép chi dong mét phan trude khi dang ky thi phan déng trude khi dang ky
s& duogc tinh vao chi sd nay.

Bang dudi day khai quat lai cach thirc do luéng chi s6 Khai sy kinh doanh

Cic thi tuc phai thyc hién dé mot doanh nghiép bit diu hoat dong kinh doanh (sb
thu tuc)

Trudc khi dang ky kinh doanh (vi du: xac dinh tén doanh nghiép, cong chung,...)

bang ky kinh doanh

Sau khi ding ky kinh doanh (vi du: dang ky BHXH, con dau,...)

Nhan duge GCN dang ky kinh doanh

Céc van ban cu the vé gidi duge ap dung

Thoi gian (ngay dwong lich)

Khong bao gom thoi gian thu thap thong tin, 1am ho so

MGdi thi tuc bat dau tir ngay ké tiép (hai thu tuc khong thyuc hién trong cing mot ngay).
Thu tuc &p dung online 1a ngoai 1€, tinh bang 2 ngay.

Tir khi ndp ho so cho dén khi nhan két qua

Khong c¢6 lién hé vai cong chire thyc thi

Chi phi (% thu nhap binh quin diu nguoi)

Chi tinh chi phi chinh thtrc, khong tinh chi phi phi chinh thirc

Khoéng sir dung phi trung gian, dich vu

Yéu cau ve von toi thiéu (% thu nhap binh quin dau nguwoi)

Yé&u cau veé von (trude va sau dang ky kinh doanh)
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Chi s6 Bao vé nha dau tu thiéu s6 13 mét trong 10 chi s cua Bao cdo Moi
treong kinh doanh (MTKD) cia NHTG, ¢6 muc tiéu do Iwong mic do bao vé nha dau
tur thiéu sd trude cac giao dich tu lgi duoc thuc hién bai ¢ dong 16n, nam quyén kiém
soat. Muc tiéu ctia phan ndy nham gigi thiéu Iy thuyét va ban chat caa cach tiép can
bao vé nha dau tu thiéu s cua NHTG, gidi thiéu cac tru cot trong chi s6 nay dé giap
hiéu 1d nhitng loi thé va ca nhitng han ché cua cach tiép can nay.

a. Bdo Vé nha ddu tw thiéu sé tir cdch tiép cgn cia Ngan hang thé gidi

Chi s6 Bao vé nha dau tu thiéu s theo cach tiép can cua NHTG duoc xay dung
dira trén nghién ctru ciia Djankov va cong su (2008) vé cac giao dich tu lgi.

Giao dich tu loi 1a hanh vi ctua c6 dong 16n, c6 dong nim quyén Kiém soat sir
dung quyén va lgi thé vé thong tin, hiéu biét vé doanh nghiép dé thuc hién cac giao
dich mang lai loi ich cho ban than chir khong vi loi ich chung cua tat ca c6 dong hoac
cong ty. Cach thirc dé tién hanh giao dich tu loi ¢ thé vi du nhu sau. C6 dong nam
quyén kiém soat sir dung quyén kiém soat dé tu minh hodc dé cur, b6 nhiém ngudi
than can lam thanh vién HPQT. Sau d6, c6 déng nim quyén kiém soat dé xuat cong
ty thuc hién giao dich véi nguoi than, ho hang hodc cac cong ty do ho kiém soat véi
muic gia cao hon murc gia trén thi trudng. Véi loi thé vé kiém soat anh huong trong
HDQT, c6 dong nam quyén kiém soat c6 thé tac dong toi HPQT dé phé duyét cac
giao dich trén, gay thiét hai cho cong ty va cac c6 dong thiéu sb. Py la cach thic phd
bién nhat dé c6 dong ndm quyén Kiém soat ¢ thé truc lgi, thu vé loi ich c4 nhan nho
lam dung quyén Kiém soét caa minh.

Djankov va cong su (2008) tap trung nghién ctru cac quy dinh phap luat dé bao
vé co dong, nha dau tu thiéu so trudc cac giao dich tu lgi nhu trén. Diém noi bat guan
trong trong nghién ctu cia Djankov va cong sy (2008) nim & cach thic tién hanh
nghién ctru. Dau tién, ho dua ra mot giao dich tu lgi mau giira 2 cong ty déu c¢6 chung
mot c6 dong ndim quyén kiém soat. Dua trén giao dich tu loi mau nay, nhém nghién
ctru xay dung bang hoi rdi phong van mot cong ty luat qudc té ¢ chi nhanh tai hon
100 qudc gia, yéu cau ho trinh bay, dién giai cu thé cac quy dinh & cac qubc gia nay
vé chdng giao dich tu loi. T cac quy dinh thu duoc trong phong Van, nhom nghién
ctru d téng hop, phén loai dé xay dung bo chi s6 ¢ tén goi 1a Chi $6 ngan chin giao
dich tu loi (Anti-Self-Dealing Index). Bo chi s6 Ngin chin giao dich tu loi dwgc chia
ra 2 tru cot chinh:

(i) Ouy dinh bdo vé cé déng truéc khi giao dich dueoc tién hanh.

(ii) Quy dinh bdo vé co dong sau khi giao dich duoc tien hanh

Djankov et al. (2008) sau d6 tién hanh kiém tra su tic dong cua bo chi s6 nay
ti Sy phat trién cta thi truong chung khoan. Két qua sau khi chay mé hinh kinh té
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luong dd xac nhan nhiing qudc gia co nhitng quy dinh trong bo chi s6 s& giup thi
truong ching khoén, tai chinh phat trién hon. Cach thirc nghién ctru nhu trén vira tao
ra mot bo chi sd dua trén thyc tién va c6 thé ap dung véi tat ca cac qudc gia, vira cd
can ctr hoc thuat viing chic, khong bi mang tinh ad hoc nhu céc chi s6 bao vé co dong
trude day.

Dua theo cach thirc nghién ctru néi trén, NHTG da mo rong pham vi va quy mo
phong van véi nhiéu hang ludt va doanh nghiép trén ting qubc gia dé danh gia chi tiét
quy dinh bao vé c6 dong cua ting quéc gia. Chi sé bao vé ¢o dong cia NHTG ciing
bao gom cac ndi dung nhu & nghién ciru trén nhung duoc phéan loai thanh 3 try cot
chinh:

(i) Szr minh bach trong giao dich voi cdac bén lién quan

(ii) Trach nhiém Cua nguoi qudn Ly

(iii) Mitc dg dé dang khdi kién cua cé dong

MJi tru cot gom 10 cau hoi. Muc dich cac cau hoi nay nham kiém tra xem quy
dinh phép luat ciia cac nude c¢6 quy dinh bao vé c6 dong khong va mirc d6 chat ché
cua cac quy dinh nay. Vi du mét cau hai trong tru cot Sy minh bach giao dich véi cac
bén lién quan nhu sau: “Ai 13 ngudi c6 tham quyén phé duyét giao dich mau noi
trén?” Néu qudc gia quy dinh HPQT ngoai trir cac thanh vién c6 loi ich lién quan co
tham quyén phé duyét giao dich, qudc gia d6 s& duoc 2 diém. Néu mot qudc gia yéu
cau chat ché hon rang PHPCP méi c6 quyén trén thi qudc gia d6 s& duoc 3 diém.
Piém sé cua cac qudc gia duge tinh bang binh quan diém cta 3 tru cot trén.

T ndm 2015, NHTG da b6 sung thém 1 chi s thanh phan. Do vay, hién tai
Chi s6 Bao vé co dong thiéu s6 bao gom 2 chi s6 thanh phan In: (i) Chi s6 ngan chin
xung dot lgi ich — 1 chi s6 dwoc tong hop tir 3 tru cot cii trude day; (i) Chi s6 quan tri
cua ¢ doéng — 1a chi s6 méi ciing bao gém 3 tru cot. Chi s6 méi nay co6 muc tiéu danh
gia quyén cua co doéng trong cong ty ciling nhu cac quy dinh ngin chan viéc kiém soat
cia HPQT. Khac véi 3 tru cot trude do, chi sb thanh phan bd sung duoc xdy dung
dua trén nhirng kinh nghiém va thuc tién tét vé quan tri cong ty. Ba tru cot cua chi s6
thanh phan méi dugc bo sung bao gom:

(iv) Quyén cua co dong

(v) Mitc dé so hitu va kiém sodt

(vi) Mizc do minh bach cua cong ty

Phan tich chi tiét vé cac tru cot ciing nhu tac dong ctia viéc mo rong, bo sung 3
try cot cia NHTG sé& duoc trinh bay cu thé trong cac phan tiép theo.

b. Cdc tru cét trong chi sé bdo vé nha dau tw thiéu sé
bl. Chi s6 bao vé nha diu tu trude nim 2015
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Trude ndm 2015, chi s6 bao vé nha dau tu dugc dyua hoan toan trén chi s6 ngan
chan giao dich tu lgi (Anti-Self-Dealing Index). Giao dich tu lgi gia dinh dugc Ngan
hang thé giéi dua ra gitta cong ty mua va cong ty ban nhu sau:

- Cong ty mua (cong ty A) 1a cong ty cd phan thudc nganh ché bién ché tao
duoc niém yét trén san giao dich chimg khoan 16n nhét tai Viét Nam (HOSE). Cong
ty mua c6 mot ¢6 dong kiém soat 1a James. James s hitu 60% c6 phan cia cong ty, 1a
thanh vién HPQT va c6 quyén dé ctr, b nhiém 2 trong sé 5 thanh vién HDQT.

- Cong ty ban (cong ty B) 1a cong ty ma James s& hitu 90% cd phan, phan vén gop.

James dé xuat cong ty A mua mot s6 phuong tién van chuyén cia cong ty B
nham mé rong thi truong phan phdi ciia cong ty A. Gia tri giao dich trong duong véi
10% tai san cta cong ty A va cao hon gia thi trwong. Pay dugc xac dinh 1a giao dich
tu loi va gdy thiét hai cho c6 dong va cong ty A. Theo d6, NHTG danh gia cac quy
dinh phap luat bat bugc cua ting qudc gia dé ngan chan giao dich tu loi ndi trén theo
3 hudng.

Hinh 3: Cac tru cot do lwong mire d§ bao vé nha dau tu theo Bao cao Mdi truwong
kinh doanh ciia Ngan hang the gioi

Yéu cdu phé BGn phdn ngwiri
duyétva quanly (Giam
iy Mtrc d6 Jch gt

dagiao % . guanly khac) vé
dichca lién cong khai giaodich co lién
quan hoa quan

Mirc do dé
dang khdi kién
ngudiquan ly

Chirng ¢t ¢ thé thu thap trurde va trong
quatrinh gidi quy&t tai toa

;\~'guén : Doinghusiness.org

(i) Ser minh bach trong giao dich véi cdc bén lién quan

Huéng thir nhat tap trung danh gida mic d6 cong khai, minh bach ddi véi giao
dich tu loi. Cong khai minh bach duogc yéu cau ca trwdc khi giao dich dwoc thong
qua va ca sau khi giao dich dwoc thong qua.

Trudc khi giao dich duoc thong qua. NHTG kién nghi PHPCPD nén 14 co quan
thong qua cac giao dich nay; dong thoi can c6 t6 chire doc lap ngoai cong ty ra soat
chi tiét cac diéu khoan cua giao dich, dam bao cong bang, khong gy thiét hai cho ¢6
dong. James ciing duoc yéu cau phai cong khai cac loi ich lién quan ctia minh.
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Sau khi giao dich duogc thong qua, cong ty s& dugc yéu cau cong khai tat ca loi
ich lién quan va chi tiét giao dich mot cach day du va kip thoi.

(ii) Trach nhiém Cua nguoi quadn ly

Huéng di thtr hai nham ngan chan giao dich tu loi 1a quy dinh 1 rang vé trach
nhiém caa cac thanh vién HPQT va quyén khoi kién cua cac ¢ dong.

Thi nhat, ¢6 dong s& hitu sb lugng cd phan nhét dinh phai c6 quyén khoi kién
cac thanh vién HDQT. Thir hai, trach nhiém cta James va cac thanh vién HDQT khac
phai duoc quy dinh 1 rang. Trach nhiém gom cé bdi thuong thiét hai va hoan tra cac
loi ich thu duoc néu cd dong khai kién thanh cong. Thir ba, tda an phai co quyén hiy
bo giao dich tur loi va cac hinh phat bo sung dbi véi James.

(iii) Mitc dg dé dang khoi kién cua cé dong

Huéng di cudi cing tap trung vao viéc quy dinh sao cho ¢6 dong duoc khoi
Kién mot cach dé dang, nhanh chéng va tén it chi phi nhat. Sy thuan lgi & ddy thé hién
O Viéc:

Tha nhat, dugc quyén tiép can tai liéu, chang ct ¢ lién quan vé hanh vi cua
James va HDQT. Thir hai, duoc quyén chat van truc tiép bi don va nhan chung. Thir
ba, ganh nang chimg minh va ganh nang chi phi khoi kién phai duge quy dinh thap hon.

Nhin vao 3 try cot trén, c6 thé thay Chi s6 bao vé nha dau tu thiéu s theo cach
tiép can cta Ngan hang thé gidi trudc nim 2015 tap trung hoan toan vio viéc ngin
chan giao dich tu loi. Ca ba try cot trén déu co cach tiép can chung theo hudng thi
truong. Vai tro cua Nha nuéc ¢ day tap trung vao viée quy dinh vé cac yéu cau minh
bach, trach nhiém cua c6 dong kiém soat, HDQT va khoi Kién, tuy nhién viéc thyc thi
dugc thuc hién hoan toan boi cac ¢4 nhan, to chirc ¢6 lién quan (private enforcement).

Ngoai cach tiép can ndi trén, thuc té, Nha nudc c¢6 thé tham gia vao qué trinh
thuc thi (public enforcement) bang viéc quy dinh cac ché tai xir phat hanh chinh va ké
ca trach nhiém hinh su ddi v&i ca nhéan c6 trach nhiém trong viéc phé duyét giao dich
tu loi. Trén thyc té, c6 nhidu qudc gia quy dinh trach nhiém hinh sy twong d6i ning
néu vi pham cac quy dinh vé giao dich tu loi. Vi duy, Italia quy dinh muc phat tu 3
niam dbi véi co dong kiém soat — James, néu giao dich trén duoc thuc hién ma James
khong cong khai cac loi ich lién quan. Hoan toan cé thé gia dinh rang, viéc cac qudc
gia quy dinh hinh phat din su va hinh sy cao s& gop phan ngin chan viéc thyc hién
cac giao dich tu loi do chi phi va rai ro ddi véi James va cac thanh vién HDQT cao
hon so véi loi ich c6 thé dat dugc tir giao dich nay. Tuy nhién, danh gia caa NHTG lai
khong bao gom khia canh nay.

Piém dang chu ¥ thi hai 1a giao dich tu loi gia dinh noi trén cia NHTG chi 4p
dung d6i v&i cong ty niém yét. Piéu nay van gitr nguyén ngay ca sau nhitng sira doi
vao nam 2015. Cong ty mua (Cong ty A) ndi trén duoc gia dinh 13 cong ty ¢ phan da

23



dugce niém yét trén san giao dich chung khodn 16n nhat tai mot qudc gia. Do do,
NHTG chi danh gia cac quy dinh vé giao dich tu lgi ddi voi cong ty niém yét theo
Luat Chimg Khoén va Luat Doanh nghiép, khong phéi cac quy dinh ddi véi cong ty
dai ching khong niém yét va cong ty khong phai dai chung. Trong truong hop cua
Viét Nam, quy dinh ddi voi cong ty trach nhiém hitu han (TNHH) ciing khong nam
trong pham vi danh gia cia NHTG.

b2. Chi s6 bao vé nha dau tu thiéu sé sau nim 2015

Ké tir nam 2015, NHTG d6i tén chi s6 Bao vé nha dau tu thanh chi s Bao vé
nha dau tu thiéu 6. Viéc thay doi ndy nham phan anh chinh xac hon ban chat cua chi
sb nay la bao vé nha dau tu, cb dong thiéu sd trudc su chiém doat loi ich cta nha dau
tu, cd déng ndm quyén kiém soat hoic HDQT.

Pi cung véi viée doi tén, NHTG di md rong pham vi danh gid vé bao vé nha
dau tu bang cach bo sung thém 1 chi s6 thanh phan (Chi s6 quan tri cua c6 dong) gom
3 tru cot. Chi s6 quan tri cia co dong duoc xay dung dua trén cac thyc tién tét, tap
trung vao do luong cac quy dinh vé quyén cua co dong trong cong ty tir ba khia canh:
quyén va vai trd ctia ¢d dong ddi véi viée ra cac quyét dinh quan trong trong cong ty;
cac quy dinh nhim ngan chan viéc kiém soat va bao vé vi tri cia HDQT; cong khai,
minh bach vé s& hitu, thu lao, kiém toan va bao cdo tai chinh cta ngudi quan 1y cong
ty va cong ty. Ba tru cot nham ngan chan giao dich tu loi trude day sau khi dugc danh
gid, cho diém s& duoc tinh binh quan va goi chung 14 Chi s6 ngin ngira xung dot loi
ich.

Gia dinh cia NHTG ddi véi Chi s6 quan tri caa c6 dong nhu sau:

- Cong ty A 14 cong ty niém yét trén san ching khoan 16n nhat cia québc gia (6
Viét Nam 1a HOSE)

- Ngoai ra, ddi vai cac tru cot trong chi s6 nay, Ngan hang thé gigi b sung mot
s6 cau ddi vai loai hinh cong ty trach nhiém hitu han.

(iv) Quyén cua ¢é dong

Tru cot thir nhat huéng dén cac quy dinh vé quyén cua co dong trong viéc ra
quyét dinh quan trong cta cong ty. Cac ciu hoi tap trung vao mét s quyén quan trong
cua co déng nhu: quyén quyét dinh dbi v6i ban tai san tri gia trén 51% tong tai san;
quyén triéu tap hop PHPCP; quyén quyét dinh voi phat hanh cb phan, vu tién mua cb
phan phat hanh... Ngan hang thé gidi ciing bo sung mét s cau hoi vé quyén thanh
vién d6i v6i cong ty trach nhiém hitu han twong tu nhu cong ty niém yét.

(V) Mite dg s6 hitu va kiém sodt

Tru cot nay hudng téi danh gia cac quy dinh nham ngan can sy kiém soat, tap
trung quyén luc cia HDQT. Cac thuc tién tét d6i véi tru cot ndy ciing rat rd rang nhu:

khong c6 sy kiém nhiém giira vi tri chi tich HDQT véi Giam dbc, quyén mién nhiém
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thanh vién HPQT ctia ¢6 dong, yéu cau phai c6 thanh vién Hoi dong quan tri doc lap
va khong diéu hanh, quy dinh vé chao mua cong khai nhim tranh HPQT thuc hién
hanh d6ng nham bao vé vj tri ciia minh trudc hoat dong mua ban, sap nhap cong ty...

(vi) Mizc do minh bach cua cong ty

Cong khai, minh bach cua cong ty trong truong hop nay la cong khai minh
bach vé s¢ hitu ciia cong ty va thanh vién HPQT, thu lao cta thanh vién HDQT, kiém
toan doc 1ap bao cdo tai chinh va cong khai béo cdo kiém toan cho cong ching. Ngoai
ra, tru cot nay con bao gém quy dinh vé trinh ty, thu tuc hop PHDBCD nham dam bao
quyén cia co dong tham gia dy du vao cudc hop PHDCP.

Viéc b6 sung thém 1 chi s6 thanh phan gom 3 try cot ndi trén thé hién mong
mudn cua NHTG trong viéc danh gia toan dién va bao quat hon tinh hinh bao vé ¢
dong cua cac quéc gia.

Tha nhat, viéc thém chi s6 thanh phan méi s& gitip NHTG dénh gia tot hon cac
quy dinh bao vé c6 déng d6i voi cac qudc gia ¢ phan I6n doanh nghiép co co ciu so
hiru phan tan.

C6 thé dé dang nhan ra chi sb quan tri cua c6 dong nhin chung 13 tap hop
nhitng quy dinh nham diéu chinh méi quan hé giita c6 dong va HPQT. Thanh vién
HDQT c6 thé tan dung quyén va loi thé vé thong tin dé chiém doat loi ich cua cong ty
hay co dong hodc bao vé vi tri ciia minh trong cong ty. Vi dy nhu, thanh vién HDQT
c6 thé ty dé xuat mac thu lao, tién luvong hodc thudng cao hon muc xting dang duoc
nhan twong ung vai két qua kinh doanh. Thanh vién HPQT ciing ¢ thé chdng lai cac
giao dich mua ban, sap nhap co loi cho cd dong va cong ty nhung ciing 1am ho co thé
méat di vi tri ciia minh.

Tuy nhién, xung dot loi ich gitta c6 dong va HPQT thuong chi dién ra ¢ cac
cong ty co ciu tric cd dong phan tan. O cac cong ty cb cau trac sé hiru tap trung, cb
dong kiém soét c6 thé dé dang kiém soat HPQT do vay xung dot gitra c6 dong va
HPQT thuong khé xay ra. Chi s6 Quan tri cia c6 dong c6 nhiéu nét twong déng Voi
Chi s6 ngin chin HPQT (Anti-Director Index) — mot bo chi s6 noi tiéng khac dé danh
gid vé bao vé ¢ dong. Chi sé nay ciing duoc coi 1a phi hop hon dé danh gia bao vé
¢ déng & cac qudc gia c6 doanh nghiép co cu tric sé hitu phén tan.

Can nhan manh rang viéc bd sung thém chi s6 trén khong chi don thuan mang
lai loi ich ma con c6 thé mang lai nhitng bét loi nhét dinh trong viéc ap dung néu
khong nghién ciru can than dic diém cau tric sé hitu cia cac qudc gia. Phan tich chi
tiét cling nhu ham y chinh sach vé van dé nay s& duoc néu cu thé trong phan sau.

Tha hai, chi sb thanh phan méi da bao gdm nhiing cau hoi danh riéng cho coéng
ty TNHH chtr khong chi véi cong ty co phan niém yét nhu trude kia. Piéu nay mot
lan nita thé hién mong mudn danh gia toan dién hon cia NHTG. Tuy nhién, vi¢c danh
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gia dbi v4i cong ty TNHH van con tuong dbi it va chi & nhitng quy dinh co ban. S6
diém danh cho danh gia cong ty TNHH chi chiém 10 trén tong s 60 diém cua chi s6
B4o vé nha dau tu. Quan trong hon, loai hinh céng ty TNHH c6 su khac biét 16n vé
muc dich thanh 1ap, co cu quan tri gitta cac qudc gia. Trong khi d6, NHTG khong ¢o
nhitng giai thich cu thé trong gia dinh vé cong ty TNHH. Diéu nay s& gy nén kho
khin trong viéc phan tich nhimg quy dinh ma NHTG kién nghi d6i véi loai hinh cong

ty nay.

Bang 4: Tom tat ndi dung Chi sé Bao vé nha dau tw thiéu sé

Mirc d6 cong khai héa (tir 0-10 diém)
Quy trinh thong qua giao dich c6 li€n quan
Yéu cau cong khai hoa giao dich c¢6 lién quan

Trach nhiém ciia ngwoi quan 1y (tir 0-10 diém)

Dbi tuong cd dong dugc quyén khoi kién ngudi
quén 1y truc tiép hodc nhan danh cong ty

Trach nhiém cua nguoi hodc co quan c6 tham
quyen thong qua giao dich co6 lién quan

Ché tai d6i voi bén c6 lién quan trong truong hop
giao dich c6 lién quan gy thi¢t hai cho cong ty
(béi thuong thi¢t hai, hoan tra loi ich, phat tu hodc
giao dich vo hi¢u)

Mirc d9 dé dang khéi kién ngudi quan ly (tir 0-
10 diém)

Mitc d6 tiép can thong tin hodc tai liéu ndi bd cong
ty: truc tiép hodc thong qua co quan cé tham
quyén

Muc do tiép can thong tin hoac tai li¢u co lién
quan trong qua trinh té tung

Chi s6 ngin ngira xung dot lgi ich (tir 0-10
diém)

Trung binh cong cta cac chi s6: muc do cong khai
héa, nghia vu ctia ngudi quan 1y, mic do dé dang
khoi kién nguoi quan ly

Quyén ciia c6 dong (tir 0-10 diém)

Quyen va vai tro cua co6 dong doi voi cac
quyéet dinh quan trong ctia cong ty

Mirc d§ s& hiru va kiém soat (tir 0-10
diém)

Nhing quy dinh vé quan trj nhim bao vé cb
dong trude sy ki€m sodt qua mic cia HDQT
cling nhu sy bao v¢ vi tri cila HDQT

Mirc d0 minh bach cia cong ty (tir 0-10
diém)

Su minh bach cta cong ty vé s hitu, thu lao
HPQT, hop DPHDCD va kiém toan

Chi s6 quan tri ciia c6 dong (tir 0-10 diém)

Trung binh cdng cua cac chi s6: quyén cua
cd dong, mic do s& hitu va ki€ém soat, mirc
dd minh bach cua cong ty

Trung binh cdng cua chi s6 ngan ngira xung dot loi ich va chi s6 quan tri ciia co dong.

Nguon: Bdo cdo MTKD, NHTG
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1.3 Loi ich, han ché trong viéc ap dung cach tiép can cia NHTG

Nhitng loi ich mang lai tir viéc ap dung cach tiép can cia NHTG dé danh gia
hién trang méi trudong kinh doanh & Viét Nam ciing nhu dé thuc hién cai cach 1a rat
I6n. Nhiing loi ich chinh ¢6 thé ké duoc & day nhu sau.

Thi nhat, viéc ap dung céach tiép can caa NHTG s& gitip nha quan 1y danh gia
duoc hién trang moi truong kinh doanh ¢ Viét Nam mot cach khoa hoc, hiéu qua va
tén it chi phi nhat. Khung danh gia cia NHTG duoc xay dung dua trén cac nghién
ctru khoa hoc. Cac chi s6 trong khung danh gia da duoc lugng hoa, cong bd chi tiét s&
gitip cac nha quan 1y c¢6 thé dé dang ap dung ma khong phai ty minh xay dung mot
khung d4nh gia riéng. Do vay, viéc ap dung khung danh gia chung s& tiét kiém dugc
khoan chi phi 16n, nhat 1a ddi voi cac nuée dang phat trién.

Viéc ap dung khung danh gia cia NHTG ciling dam bao tinh khach quan trong
danh gid. NHTG ty minh di phong van, danh gia cic quéc gia s& gitip danh gia cia ho
duoc cong bang, khach quan nhét so véi dé tu cac qudc gia danh gia chinh minh hoic
danh gia 1an nhau.

Thr hai, ap dung khung danh gia cia NHTG s€ gitp Viét Nam so sanh dugc
qua trinh cai cach moéi truong kinh doanh ctia chinh minh va véi qudc té. Mot qudc
gia c6 thé xdy dung khung dénh gia riéng dé so sanh minh v&i qué kht. Tuy nhién
viéc so sanh nhu vay Van con chua da do cac qubc gia khac co thé cai cach va phat
trién voi téc do nhanh hon rat nhiéu. Viéc ap dung chung mot khung danh gia s& gitp
nha quan 1y biét duoc qudc gia minh dang & vi tri ndo so véi cac nudc, tir d6 tao dong
luc dé cai cach moi trudng kinh doanh, day i cac tu twong bao tha, chdng cai cach.

Thtr ba, 4p dung khung danh gia cia NHTG s& giup Viét Nam dé dang nhan
dién duoc nhitng van dé con yéu, phai tap trung vao cai cach. Diéu nay dic biét chinh
x4c ddi voi 2 chi sé Khai sy kinh doanh va Bao vé nha dau tu thiéu s6. Chi s Khoi
su kinh doanh dugc danh gia dya trén sb luong cac thi tuc, s6 ngay hoan thanh cac
th tuc va chi phi. Nha 1am chinh sach c6 thé dua vao danh gia cic qudc gia khac dé
phat hién ra nhitng tha tuc khong con can thiét, kha nang hop nhat cac tha tuc hoic sy
kha thi trong viéc cat giam thoi gian thuc hién cac tha tuc. Chi s6 Bao vé nha dau tu
duoc danh gia dua trén cac quy dinh vé bao vé nha dau tu. Cac nha 1am chinh sach c6
thé dua trén danh gia nay dé nhan dién nhimg quy dinh con thiéu va can nhac sira doi
bo sung dé di theo thong 1& quéc té.

Thuc té, Viét Nam da ap dung khung danh gia cia NHTG nay vao cai cach va
dat dugc nhitng thanh tyu dang ghi nhan. Nghi quyét s6 19/NQ-CP cua Thu tuéng
Chinh phti nim 2014 1an dau tién 4p dung mot khung danh gia quéc té nham muc tiéu
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cai thién moi truong kinh doanh quéc gia. Nghi quyét da dé ra cac muyc tiéu cu thé cho
tung chi s va chi rd trach nhiém cua cac B9, nganh trong viéc thuc hién muc tiéu.
Nim 2019, Nghi quyét doi tén thanh Nghi quyét 02/NQ-CP ban hanh vao dau nim
nham tao thuan loi cho viéc 1én ké hoach thyc hién cac muc tiéu trong ca nam.

Nghi quyét s6 02/NQ-CP nam 2019 dat ra cac muyc tiéu d6i voi chi s6 Khoi su
kinh doanh nhu sau: Nang xép hang 1én 20 — 25 bac trong nim 2020, ting it nhat 5
bac trong ndm 2019. D4i vai chi sb bao vé nha dau tu, Nghi quyét yéu cau Viét Nam
phai cai cach dé nang 14 — 19 bac trong ndm 2020, ting it nhat 5 bac trong nam 2019.
C6 thé danh gia day la cac muc ti€u tham vong, dac biét trong béi canh céc quéc gia
khac cling dong thoi dira trén Bao cao MTKD nay dé cai cach.

Su dé dang, khach quan, hiéu qua va tiét kiém chi phi cua viéc ap dung mot
khung danh gia chung dugc danh d6i biang nhirng han ché nhat dinh. Han ché 16n nhat
ctia mot khung danh gia chung & pham vi quéc té nam ¢ viéc khong danh gia dugc
day du va chinh xac nhét tinh hinh thyc té cia ting quoc gia. Mdi quéc gia ¢ boi
canh lich st, dia 1y va qua trinh phat trién riéng do vy cac qubc gia ton tai nhitng dac
diém khac biét vé kinh té, xa hoi. Viéc xay dung mét bo chi s6 ¢6 thé danh gia tat ca
cac qudc gia tat yéu s& phai chiu sy danh di vé viéc bo chi sé d6 khong thé do luong
dugc ddy dii va chinh xdc cac dic diém riéng cia tiing qudc gia hoic timg nhém qudc
gia. Do vay, can thiét phai nghién ctru 16 rang cach tiép can cia NHTG vai mdi chi s6
thanh phan dé c6 thé dinh hudng hoat dong cai cach chinh xac va hiéu qua nhat,

Péi vai chi s6 Khai sy kinh doanh, viéc danh gia quy trinh d6i véi mot doanh
nghiép “mau” véi cac gia dinh nhu trén da gian tiép loai bo danh gia cac quy dinh voi
nganh, nghé kinh doanh c6 diéu kién. Thuc té & Viét Nam, viéc doanh nghiép phai
thuc hién thu tuc, dap ung cac quy dinh vé diéu kién kinh doanh va s luong nganh,
nghé cé diéu kién I6n dang 1a mot trong nhitng can tra 16n nhat dén qua trinh gia nhap
thi truong caa doanh nghiép. Piéu d6 c6 nghia ké ca khi Viét Nam c6 thir hang cao
d6i véi chi s6 nay khong dong nghia vai viéc gia nhap thi treong ¢ Viét Nam dé dang
hon so véi cac qudc gia khac.

Vi du sau day vé Chi s6 Bao vé nha dau tu thiéu sb cling s& phan anh cu thé
han ché trong cach thirc dénh gia cia NHTG. Cac nha nghién ciru trong linh vuc quan
tri cong ty, tir 1au di nghi ngo vé tinh diy du va chinh xac cua mot bo chi sé6 chung
danh gia bao vé nha dau tu. Chi s6 Bao vé nha dau tu thiéu sé khong nim ngoai su
nghi ngo d6. Bebchuk va Hamdani (2009) di ¢6 nhan dinh quan trong vé su khac biét
trong bao vé c6 déng & cac qudc gia cb clu trac s hitu khac nhau.

Ddi véi doanh nghiép c6 co cu s hiru phan tan, xung dét loi ich chu yéu xay
ra gitra HPQT va cb dong cua cong ty. Tung co dong cong ty trong truong hop nay so
hitu lugng ¢6 phan nho, khong di dong luc cling nhu ngudn luc dé gidam sat, do vay,
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sy chiém doat loi ich chu yéu dén tir HDQT. Cach thic phé bién nhat 1a viéc tu dua ra
murc lvong thuong cao cho ban than va ¢6 hanh dong bao vé vi tri cua minh di nguoc
Véi loi ich cong ty. Co dong truong hop nay phai khic phyc bang viéc xay dung mot
hop dong phu hop, gan cac khoan thu lao luong thuong téi hiéu qua hoat dong dai han
cua cong ty, khién HPQT hanh dong vi loi ich cong ty. Cac co ché thi truong nhu
mua ban sap nhap cong ty, thi trudng lao dong (nha quan 1y) phai duge dam bao nham
tao ap luc cho HPQT thyuc hién ding vai tro ctia minh. C6 déng ciing phai tich cuc
thuc hién vai tro giam sat cua minh d6i voi HPQT. Nha nuée truong hop ndy bao vé
c6 dong bang cach giam thiéu chi phi giam sat cia co dong: quy dinh quyén caa cb
dong manh hon (vi du nhu ha ty 1€ s& hitu cd phﬁn duoc triéu tap hop PHDCD...)
gidng cach tiép can cua chi s6 Anti-Director Index.

Péi vai doanh nghiép co co cau sé hitu tap trung, xung dot loi ich khong phai
gitta HDQT va c6 dong ma la giita ¢6 dong 16n, c6 quyen kiém soat véi co dong thiéu
s6. Luc nay, ¢ déng 16n nam quyén kiém soat c6 du quyén luc dé ty minh lam thanh
vién HDQT va bd nhiém cac thanh vién HPQT khac than thiét véi minh. C6 dong
nam quyeén kiém soat khong qua quan tam téi nhiing quy dinh vé quyén ciia co dong
va HPQT ¢ trén vi ho dé so hiru da dé ndam quyén kiém soat cong ty.

Nguoc lai, v6i quyén kiém soat ctia minh, c6 dong 16n c6 thé dé dang thyuc hién
cac giao dich tu loi d& nham chiém doat loi ich ctua c6 dong nho. Bebchuck va
Hamdani (2009) nhan dinh rang giao dich tu loi 14 kénh quan trong dé chiém doat tai
san cta cong ty khi co cAu so hiru cong ty 13 tap trung va it xdy ra hon néu cau tric so
hiru 1a phan tan. Nhu da ndi ¢ trén, chi s6 Bao vé nha dau tu cia NHTG trudc nam
2015 dya hoan toan vao chi s6 Ngan chan giao dich tu lgi (Anti-Self-Dealing Index),
do vay, phu hop dé 4p dung trong bdi canh doanh nghiép cé co cau so hiru tap trung.

Déi v6i Viét Nam, nghién cttu ciia Nguyen (2015), Lai (2017) va Tung (2019)
déu chi ra rang cac cong ty niém yét tai Viét Nam déu c6 co cau s hitu tap trung cao.
Cb dong 16n (so hiru ¢6 phan I6n hon 5%) chiém trung binh 43 — 54% c6 phan cua
cong ty, cao hon rat nhiéu so voi My (24.81%), Anh (21%), Nhat Ban (33.66%), Phap
(46.89%). Nghién ciru ctia Nguyen Viet Tung (2019) ciing chi ra c6 dén 39% s6 cong
ty niém yét trong miu nghién ciru c6 cd déng nim quyén kiém soat (so hitu ¢6 phan
I6n hon 50%). Cong ty niém yét thuong c6 ciu tric sé hitu phan tan nhét, do vay,
hoan toan hop 1y néu nhan dinh cac cong ty thong thuong ¢ Viét Nam con co co ciu
s& hitu tap trung cao hon nhiéu.

Nhu vay, V&i co cau so hitu tap trung cta cac doanh nghiép, chi sé Bao vé c6
dong trudc ndm 2015 ciia NHTG 1a hoan toan phu hop dé danh gia tinh hinh bao vé
co dong ¢ Viét Nam. Tuy nhién, sau nim 2015, NHTG di bo sung thém 1 chi s
thanh phan — chi s6 Quan tri cta c6 dong vai 3 try cot méi. Nhitng tru cot méi nay
dia trén thong 18 qudc té tot va co phan gidng véi chi s6 Anti-Director-Index, thich
hop hon véi cac doanh nghiép c6 co cau s¢ hitu phan tan. Viéc bo sung nay 1a tot &
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phuong dién gitp chi s6 Bao vé nha dau tu c6 thé danh gid toan dién cua cac qudc gia.
Tuy nhién, cdc nha 1am chinh sach can phai rat than trong vi nd c¢é thé gy ra nhiing
nham lan trong danh gia mirc d6 bao vé ¢6 dong ¢ Viét Nam.

Nguyen Viet Tung (2019) di phan tich van dé nay nhu sau. Trong Béo cao Moi
truong kinh doanh 2014, Viét Nam xép thir 157 trén 189 qudc gia ddi véi Chi s6 Bao
vé co dong. Tuy nhién, tir khi bo sung thém 1 chi sé thanh phan méi, Viét Nam da
thing hang nhanh chéng va hién tai xép thtr 81 trén 190 quéc gia. Viéc thing hang
nay co thé khién nha lam chinh sach nham lan réng Viét Nam da cai thién tét viéc bao
vé nha dau tu va tap trung vao cac chi s6 khac.

Tuy nhién, trén thyc té, Viét Nam déng thir hang cao nho chi sé thanh phan
m&i. Piém trung binh cua chi s6 thanh phan méi 14 6.7, tham chi cao hon trung binh
cia khu vuc Péng A va Thai Binh Duong. Piéu khong may 1a diém sé cua chi sd
Ngan ngira xung dot loi ich dé ngan chin giao dich tu loi van con rat thap, trung binh
chi dat 3.3 trong Bao c4o nim 2014 va 4.3 trong Bao c4o ndm 2019. Vi da sb cong ty
¢ co cau so hiru tap trung, diém sé thap cia Chi s6 ngin ngira xung dot loi ich c6
nghia rang bao vé ¢ dong & Viét Nam thuc chét van con yéu va khong duoc cai thién
nhiéu nhitng nam vira qua.

Két luan

Phén tich vé loi ich va han ché trong khung danh gia cia NHTG néi trén cho
thay Viét Nam van can phai sir dung khung danh gia do nhiing loi thé khong thé thay
thé vé su khach quan, d& 4p dung, hiéu qua va chi phi thip né mang lai. St dung
khung danh gia gop phan quan trong trong viéc thuc day cai cach vé moi truong kinh
doanh caia Viét Nam trong nhitng nam vira qua. Tuy nhién, can phai tiép tuc phan tich
sau hon nhitng yéu cau cua céc chi s6 trong khung danh gia dé c6 thé c6 nhan dinh
chinh x4c vé dinh hudng va cach thuc cai cach cho Viét Nam.

Luat Doanh nghiép quy dinh vé quan tri cho tit ca cac loai hinh doanh nghiép,
khong phan biét co ciu so hitu. Do vay, van can thiét phai danh gia va cai thién quy
dinh ddi véi cac tru cot trong chi sb Quan tri cia ¢6 dong. Tuy nhién, can tap trung
nguodn luc manh mé hon dé cai thién chi s6 Ngan chan xung dot loi ich nham chéng
lai cac giao dich tu loi do da sb cac cd dong, doanh nghiép sé nhan duoc loi ich lon
hon khi cai thién khia canh nay.
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CHUONG II: THUC TRANG KHOI SU'KINH DOANH VA BAO VE
NHA PAU TU THIEU SO O VIET NAM

2.1 Khéi sw kinh doanh
2.1.1. Tong quan xép hang khéi sw kinh doanh ciia Viét Nam theo danh gia
ciia Ngan hang Thé gi6i
Theo B4o cdo MTKD 2020, chi s6 khéi sy kinh doanh & Viét Nam mac du

duogc ghi nhan tang diém (nho gidm 1 ngay thuc hién thu tuc) nhung lai b1 tut 11
bac, dimg vi tri thir 115/190 nén kinh té. Chi tiét sd thu tuc, thoi gian va chi phi
duoc thé hién trong Bang dudi day.
Bang 5: Xép hang Khéi su kinh doanh & Viét Nam va cdc danh gia vé nhém chi sé

thanh phan
DB2017 | DB2018 | DB 2019 | DB2020

Khéi sy kinh doanh (thir hang) 121 123 104 115
Khéi sy kinh doanh (diém sd) 81.76 82.02 84.82 85.1
S thu tuc (nam) 9 9 8 8
Thot gian (nam) (ngay) 24 22 17 16
C}li phi - nam (% thu nhap binh quan 5.6
dau nguoti) 4.6 6.5 5.9
S thu tuc (nir) 9 9 8 8
Thoti gian (nir) (ngay) 24 22 17 16
Chi phi - nit (% thu nhap binh quan dau 5.6
nguoi) 4.6 6.5 5.9
Yéu cau vé yén t6i thiéu (% thu nhap 0
binh quan dau nguoi) 0 0 0

Nguén: Bdo cdo MTKD, NHTG

Qua 20 nam trién khai va thuc hién Luat Doanh nghiép™®, Chi s6 khai sy kinh
doanh cua Viét Nam da c6 nhiing cai thién thé hién ¢ viéc diém s6 c6 xu hudng ting
qua cac nam (Hinh 4). Bac biét tir sau nam 2014, khi Luat Doanh nghiép 2014 ra doi
vai nhitng quy dinh cai cach dot pha, co tac dong tich cuc trong viéc tao lap moi
truong kinh doanh thuan lgi, thong thoang hon cho doanh nghiép, thuc diy thanh 1ap
va phat trién doanh nghiép.

0 Nam 1999, Luat Doanh nghiép ra doi trén co s hop nhat hai dao Luat Cong ty va Luat Doanh nghiép tu nhén
1990 di tao 1ap mot khung khd phéap 1y chung cho cac chu thé kinh té trong nén kinh té thi truong, tao san choi binh
dang gitra cac loai hinh doanh nghiép. Qua 20 nam, Luat Doanh nghiép da trai qua hai lan sira doi, thay thé (nim
2005 va 2014) va hién dang xin y kién sira doi tai Ky hop thtr 8, Quéc hoi khoa XIV.
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Hinh 4: Piém s6 Khéi su kinh doanh ciia Viét Nam trong xép hang MTKD ciia
NHTG, 2004-2020

90,00 - 82,72 84,82 85,1
778 77.97. 79,22 78,86 79,15 81,76 82,02

80,00 71,26 73,13 72,29 75,09 75,5 75,93

70,00
60,00
50,00
40,00 -
30,00
20,00

10,00 -

0,00

Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y
2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020

Nguén : Téng hep tir cdc Bdo cdo MTKD, NHTG

Mic du diém sé Khoi sy kinh doanh ciing dd c6 nhiing thay dbi tich cuc thé
hién nhitng nd hec cai cach ciia Chinh phu, song thir hang nay cua Viét Nam van nam
ngoai top 100. So v6i cac nudce trong khu vuc, thi chi $6 nay van con thua kém. Xét
trong khéi ASEAN, Viét Nam xép sau Singapore, Brunei, Thai Lan va Myanmar, chi
ding trén Malaysia, Indonesia, Philippines, Lao va Campuchia.

Hinh 5: Xép hang chi so6 khéi sw kinh doanh ciia Viét Nam so véi cac nwéc ASEAN

Piém s6 cac nén kinh té ASEAN trong Thir hang cac nén kinh té ASEAN trong
xép hang chi sé khéi s kinh doanh theo  xép hang chi s6 khéi su kinh doanh theo

bao cdo Doing business 2020 b4ao cdo Doing business 2020
200
Campuchia 180
Lao 160
Philippines 140
120
Myanmar
) 100 -
Indonesia 80 |
Malaysia 60 -
Viét Nam 40
Théi Lan 4 20 4
Brunei 4,9 0 -
Singapore 98,2
0O 20 40 60 80 100 S

Ghi chii: Khoang cach (0=kém nhat, 100= tot nhat). Nguon: Ngdn hang Thé giGi

Nguon: Bdo cdo MTKD 2020, NHTG
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2.1.2. Chi tiét cac bwéc thi tuc, thoi gian va chi phi thuc hién Khéi su kinh
doanh & Viét Nam theo d4anh gia ciia Ngan hang Thé gigi
Quy trinh Khoi sy kinh doanh ¢ Viét Nam hién nay gom 8 thu tuc, cu thé: (1)
Ding ky doanh nghiép va cong bd ndi dung dang ky kinh doanh; (2) Khic dau; (3)
Guri thong bao mau diu cho co quan ding ky kinh doanh; (4) M¢ tai khoan ngan
hang; (5) Mua hoac ty in hoéa don VAT; (6) Nop 1€ phi mon bai; (7) Pang ky lao
dong; va (8) Pang ky bao hiém x4 hoi. Cac budc thi tuc nay thudc pham vi cua 05
co quan quan 1y nha nudc 13 Bo Ké hoach va Pau tu, Ngin hang nha nudc Viét Nam,
Bo Tai chinh, Bo Lao dong — Thuong binh & Xa hoi va Bao hiém x hoi Viét Nam.

Hinh 6: S6 buéc thi tuc va thoi gian thuc hién Khéi sw kinh doanh & Viét Nam

Tdng sb: 8 thi tuc 16
DPang ky bao hiém xa hoi 1
Dang ky lao dong 1an dau 1

NOp thué ménbai | 0

Mua hoac in héa don VAT 10
M@ tai khodn ngan hang 1
Théng bao mau dau 1
Khac dau 1
DBéng ky doanh nghiép va cong b noi.. 3
T
0 5 10 15 20

Nguén: Bdo cdo MTKD 2020, NHTG

Pé thuc hién 8 thu tuc trong quy trinh khoi sy kinh doanh nhu da néu ¢ trén
Viét Nam can 16 ngay, trong khi d6 quy trinh nay ¢ Singapore 13 2 thii tuc va mat
1.5 ngay, Brunei, Thai Lan va Myanmar 1an lugt 1a 3 va 5; 5 va 6; 6 va 7 (Hinh 7).
Trung binh khu vyc Pong A va Thai Binh Duong, khéi su kinh doanh mat 6.5 thu
tuc va thuc hién trong 25.6 ngay.
Hinh 7: S6 tha tuc va thi gian thuc hién quy trinh khéi sy kinh doanh ¢ mot s0
nuwéc Pong Nam A

Singapore Brunei

. Tong sb: 3 thil tuc
Tdng s6: 2 thl tuc 15

Dang ky Quy tiét kiém

Dang ky bao hiém bbi cho nguoi lao dong
thuwong lao ddng tai mét co
quan bao hiém Khic dAu

Dang ky truc tuyén voi

ACRA bao gom dét tén DN, )5 Guri dang ky thanh lap
nop don dag ky thanh lap va doanh nghiép va tra lé phi
dang ky ma so thué (GST) dang ky
0 0,5 1 1,5 0 2 4 6
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Thai Lan Myanmar

Tong sb: 5 thl tuc 6 Téng sb: 6 thli tuc 7

bang ky lao dong 1 1

] 1 Pang ky lao déng 1

Dang ky thué VAT 1
: Pang ky thué thwong mai.. 1
Register memorandum of... 1 L. "
Dang ky v&i co quan thué 1
Tién glri huy déng vén 1 Khic dAu 1
Dt tén doanh nghiép (online) 2 GWi hd so dang ky DN qua.. J 2

0 2 4 6 0 2 4 6 8

Nguén: Bdo cdo MTKD, NHTG

Trong sb 8 thu tuc néu trén, c6 2 tha tuc gop phan dang ké trong viéc kéo lui
thr hang va diém sd cta chi sb Khoi sy kinh doanh ciia nude ta la: (1) thu tuc mua va
tir in hoa don VCT (chiém 10 ngay trén téng 16 ngay); (ii) thii tuc ndp 1& phi mon bai
(chi phi 2.000.000 VND, chiém khoang trén 60% tong chi phi). Bang dudi day trinh
bay chi tiét cac budc thu tuc va thoi gian ciing nhu chi phi thuce hién Khéi su kinh

doanh cua Viét Nam.

Bang 6: Chi tiét do lwong cac bude thii tuc thie hién Khéi sy kinh doanh & Viét
Nam theo danh gia ctiia Ngan hang thé gidi tai bao cao Doing Business 2020

TT Thu tuc Thoi gian Chi phi lién quan
(ngay)
1 Ping ky doanh nghiép va cong bd ndi dung 3 - 100.000 VND (phi
dang ky kinh doanh dang ky doanh
Co quan lién quan: Phong Dang ky kinh doanh, nghiép, mién phi
8¢ Ké hoach va Dau tu néu doanh nghigp

Vin ban phép 1y: Piéu 27 Luat Doanh nghiép
2014, Nghi dinh 78/2015/NDb-CP, Nghi dinh
108/2018/ND-CP, Thong tu sd 215/2016/TT-
BTC, Thong tu 130/2017/TT-BTC

thuc hién dang ky
doanh nghiép qua
mang dién tir)

- 300.000 VND (phi
cong b ndi dung
dang ky doanh
nghiép)
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- Pé thuc hién tha tuc dang ky doanh nghiép,
nguol thanh 18p doanh nghiép hodc doanh
nghiép phai ndp 01 bd hd so theo quy dinh tai
Nghi dinh 78/2015/ND-CP ngay 14/9/2015 cua
Chinh phu vé ding ky doanh nghiép va duoc
stra d6i, bo sung tai Nghi dinh 108/2018/ NP-
CP ngay23/8/2018. Sau khi nhan duoc hd so
dang ky dap ung day du theo quy dinh, Phong
dang ky kinh doanh s& chuan hoéa dit liéu, cap
nhat dir liéu dang ky doanh nghiép vao Co s¢
dir liéu quéc gia vé ding ky doanh nghiép va
kiém tra don dang ky va céc tai liéu hd tro.

- Phong Ping ky kinh doanh sé& cap gidy ching
nhan dang ky doanh nghi¢p trong vong 03
ngay lam viéc ké tir khi nhan duoc hd so hop
1€.

Trong vong 05 ngay lam viéc, ké tir ngay cip
Gidy chuang nhan diang ky doanh nghiép, Phong
dang ky kinh doanh s€ gui thong tin dang
ky doanh nghiép cho co quan thué, co quan
thdng ké, co quan quan Iy lao dong, co quan
bao hiém xa hoi.

- Viéc dé nghi cong bd ndi dung dang ky doanh
nghiép duoc thuc hién tai thoi diém doanh
nghiép nop hd so ding ky doanh nghiép

- V& I¢ phi:

Theo Thong tu 130/2017/TT-BTC ngay
4/12/2017 sira d6i mot sé diéu cua Thong tu
215/2016/TT-BTC ngay 10/11/2016 cua B9
Tai chinh, mrc 1€ phi dang ky doanh nghiép la
100.000 VND. Riéng dbi véi truong hop doanh
nghi¢p thuc hién dang ky doanh nghiép qua
mang dién tir duoc mién Ié phi ding ky doanh
nghiép. Pong thoi, Thong tu cling quy dinh
muc phi cong bd ndi dung ding ky doanh
nghiép 1a 300.000 VND

Khic diu

Co quan lién quan: Pon vi khac dau

450.000 VND

- Con dau doanh nghiép dugc yéu cau boi phap
luat va trong thuc té duogc st dung dé mé mot
tai khoan ngan hang.

- Doanh nghiép ¢ dugc con dau tir mot don vi
khac dau.
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- Doanh nghiép c6 quyén quyét dinh vé hinh
thirc, noi dung va sb lwong con dau cua doanh
nghiép. trir truong hop Diéu 1é doanh nghiép
c6 quy dinh khac. Mdi doanh nghiép c6 mot
mau con dau théng nhat vé noi dung, hinh
thirc va kich thuéc. Tuc 1a, doanh nghiép co
bao nhiéu con diu ciing dugc, nhung tat ca
chung déu phai thong nhat theo mot mau dau
da dang ky

Théng bao miu con diu (qua mang dién tir)

Co quan lién quan: Phong Dang ky kinh doanh

Van ban phép ’13’/: Diéu 44 Luat Doanh nghiép,
Nghi dinh so 99/2016/ND-CP, Nghi dinh
78/2015/ND-CP, Nghi dinh 108/2018/ND-CP

Khong mét phi

- Doanh nghi¢p thuc hién thu tuc thong bao
con du cho co quan diang ky kinh doanh truéc
khi st dung dé cong b trén Cong thong tin
quéc gia vé dang ky doanh nghiép.

- Doanh nghiép nop hd so thong bao mau diu
qua mang dién tir thi khong can nop hd so bang
ban gidy dén Phong Dang ky kinh doanh.

- Sau khi nhan duoc hd so thong bao vé mau
con diu, Phong Piang ky kinh doanh trao gidy
bién nhan cho doanh nghiép va thuc hién dang
tai thong bao cua doanh nghiép trén Cong
thong tin qudc gia vé ding ky doanh nghiép va
cap théng bao vé viéc dang tai thong tin mau
con dau cua doanh nghiép.

- Con dau doanh nghiép dugc quan ly, sir dung
theo Diéu 1é cong ty va khong c6 thoi han st
dung, dung t6i khi nao doanh nghiép muén d6i
mau con ddu moéi.Trong qua trinh hoat dong,
doanh nghiép c6 nhu cau thay d6i hay hiy bo
con dau chi can thong béo dén co quan ding ky
kinh doanh.

Mé tai khoin ngan hang
Co quan lién quan: Ngan hang Thuong mai

Khong mat phi

- Sau khi dugc cap Gidy chuang nhan dang ky
doanh nghiép thi doanh nghiép can lién hé cac
Ngan hang thwong mai dé tién hanh mo tai
khoan thanh toan cho doanh nghiép minh.

- Mo6i ngén hang yéu cau mdt khoan tién guri to1
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thiéu khac nhau dé mé mét tai khoan.

- H6 so mé tai khoan ngan hang thong thuong
gom c6: miu don do ngan hang cip, mot ban
sao théng bao sir dung con diu co doéng dau
xéac nhan ctia Phong ding ky kinh doanh, Diéu
16 cia Coéng ty, Gidy chung nhan ding ky
doanh nghiép va cac tai liéu can thiét khac theo
yéu cau.

- Tai khoan ngan hang 1 can thiét trong thuc té
dé nop thué.

Mua hoic tw in hoa don VAT

Co quan lién quan: Co quan thué

Van ban phap ly: Thong tu 39/2014/TT-BTC
ngay 31/3/2014, Thong tu 37/2017/TT-BTC
ngay 27/4/2017

(Tuy nhién, day 1a 2 van ban phap Iy duoc cap
nhat trong giai doan diéu tra thu thap sé liéu
ciia WB phuc vu cho bao cao MTKD 2020. Ké
tir ngay 14/11/2019, 2 Thong tu ké trén da hét
hiéu lyc thi hanh va thay thé bai Thong tu
68/2019/TT-BTC ngay 30/9/2019 huéng dan
thue hién mot sé diéu caa Nghi dinh
119/2018/ND-CP)

10

Khoang 200.000
VND/1 quyén hoa
don

- Cac doanh nghiép s€ st dung hoa don tu in
hodac mua héa don hoac stir dung hoa don dién
ttr. Quy dinh hoa don dién tir 1a khong bat
budc, do vay ph?m 16n cac doanh nghiép lya
chon hoa don gidy truyén thong.

- Doanh nghiép phai lién h¢ véi don vi in hoa
don (la doanh nghi¢p c6 dang ky kinh doanh
con hiéu lyc, va phai co gidy phép hoat dong
nganh in gdm ca in xuit ban pham va khong
phai xuat ban pham) dé dat in Hoa don VAT va
phai dang ky tu in hoa don v6i Cuc Thué dia
phuong.

- Pé dang ky tu in hoa don, doanh nghiép phai
ndp hd so theo quy dinh bao gém: (i) Pon dé
nghi st dung hoéa don tu (ii) Quyét dinh éap
dung hoa don tu in; (iii) Mau hoa don do t6
chure, ca nhan ty thiét ké; (iv) So d6 dia diém
san xuét, kinh doanh, vin phong giao dich do
td chirc, c4 nhan tu v& co xac nhan va cam két
ctia ngudi dung dau to chiic, ca nhan hodc ban
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sao hop dong cho thué néu mat bang dugc cho
thueé, dugc ching nhan bdi uy ban nhan dan
phuong; (v) Ban sao Gidy ching nhan Pang ky
doanh nghiép; (vi) CMND ciia ngudi dimg dau
to chiic, ca nhan san xuét, kinh doanh; (vii)
Gidy chimg nhan ding ky khai thué theo
phuong phap khéu trir ban chinh va ban sao
Trong thoi han 02 ngay lam viéc ké tir khi nhan
duoc van ban dé nghi cia doanh nghiép, co
quan thué quan 1y truc tiép phai co y kién vé
diéu kién st dung hoa don tu in cua doanh
nghiép. Truong hop sau 02 ngay lam viéc co
quan quan ly thué tryc tiép khong co ¥ kién
bang vin ban thi doanh nghiép duoc sir dung
héa don ty in

- Pé mua hoa don tir Co quan thué, doanh
nghiép phai nop hd so theo quy dinh, bao gdom:
(i) Pon dé nghi mua hoéa don; (ii) van ban cam
két vé dia chi san xuat, kinh doanh phu hop voi
gidy chung nhan ding ky doanh nghiép hoic
gidy phép dau tu (gidy phép hanh nghé) hoic
quyét dinh thanh 14p ctia co quan c6 tham
quyén; (iii) Giy uy quyén va ching minh nhan
dan/cin cudc cong dan cia ngudi di mua (néu
khong phai la dai dién theo phdp lugt). Viéc
mua héa don cua co quan thué phai do co quan
thué quan 1y tryc tiép thuc hién viéc ban hoa
don.

- Chi phi thoi gian mat khoang 10 ngay dé co
dugc héa don VAT ty in va dang ky voi Cuc
Thué dia phuong.

*6

NOp 1€ phi mon bai

Co quan lién quan: Co quan thué (tai chinh)
Vin ban phap luat: Nghi dinh s6 139/2016/ND-
CP ngay 04 thang 10 nam 2016 cua Chinh phu
quy dinh vé 1& phi mon bai, Thong tu
302/2016/TT-BTC ngay 15/11/2016 vé hudng
dan I& phi mon bai

Dudi 01
ngay (thu
tuc truc
tuyén),
tién hanh
ddng thoi
Vo1
cac thu
tuc truoc
do

2.000.000 dong

- L¢ phi mon bai phai dugc ndp cho co quan
thué noi doanh nghiép ding ky bao cdo thué
hodc thong qua cidc ngan hang thuong mai
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duoc chi dinh.

-Doanh nghiép phai khai 1€ phi mon bai mot
lan khi méi ra hoat dong kinh doanh, cham
nhét 1a ngay cudi ciing cua thang bat dau hoat
dong san xuat kinh doanh.

- Lé phi mon bai dugc ndp hang nam va cham
nhat 1a ngay 30 thang 1 hang nim (lién quan
dén cac doanh nghiép dang hoat dong) va trong
thang khi doanh nghi€ép méi thanh 1ap c6 dugc
ma s6 thué.

- M6t doanh nghiép néu dugc thanh lap trong 6
thang dau nam s& phai ndp mirc 1& phi mon bai
ca nam. Néu doanh nghi¢p dugc thanh 1ap
trong 6 thang cubi nam (tir 01/7 vé& cudi nim)
thi nop 50% muc 1€ phi mo6n bai ca nam.

- Theo Piéu 4, Thong tu 302/2016/TT-BTC
ngay 15/11/2016, muc thu 1€ phi moén bai phu
thuéc vao von diéu 1& hoic vén dau tu cua
doanh nghiép

+ Td chue ¢6 von didu 18 hodc von dau tu trén
10 ty ddng: 3.000.000 (ba triéu) ddng/nim;

+ T chitc c6 von diéu 1é hodc von dau tu tir 10
ty dong tr& xudng: 2.000.000 (hai triéu)
dong/nam;

+ Chi nhanh, van phong dai dién, dia diém kinh
doanh, don vi su nghiép, td chtrc kinh té khac:
1.000.000 (mat triéu) dong/nam.

- Doanh nghiép c6 thé ndp 18 phi mén bai bang
tién mat hodc bang chuyén khoan thong qua
ngan hang thuwong mai theo mau C1-02/NS
Gidy nop tién vao Ngan sach nha nudc.

*7

Pang ky lao dong

Co quan lién quan: S& Lao dong thuong binh
va xa hdi dia phuong

Van ban phap 1y: Bo Luat Lao dong, Nghi dinh
03/2014/ND-CP ngay 16/01/2014 quy dinh chi
tiét mot s6 diéu cua Bo Luét Lao dong vé viéc
lam

1 ngay,
tién hanh
ddng thoi

voi
cac tha
tuc truoc
do

Khong mét phi

- Trong thoi han 30 ngay, ké tir ngay bat dau
hoat dong, nguoi st dung lao dong phai khai
trinh vi¢c st dung lao dong véi Phong Lao
dong - Thuong binh va Xa hoi hoac So Lao
dong - Thuong binh va Xa hoi
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- Méi quan hé giita nguoi str dung lao dong va
nhan vién ctia minh dugc quy dinh boi Bo luat
Lao dong va duoc quy dinh trong hop dong lao
dong.

*8

Piang ky BHXH, BHYT

Co quan lién quan: Co quan BHXH

Vian ban phap ly: Luat BHXH s
58/2914/QH13 ngay 20/11/2014 (Chuong VII),
Quyet dinh 772/QD-BHXH ngay 15/6/2018

1 ngay,
tién hanh
dong thoi

voi
cac tha
tuc truoc
do

Khong mét phi

- Trong vong 30 ngay ké tir ngay giao két hop
ddng lao dong hoic hop ddng lam viéc hoic
ngay c6 hiéu lrc caa quyét dinh tuyén dung thi
ngudi st dung lao dong phai tién hanh thu tuc
dang ky BHXH cho nguoi lao dong

- Nguoi str dung lao dong phai dién vao mau
do Co quan Béo hiém xa hoi cung cp va bao
gdm cac thong tin sau: tén nhan vién va ngay
sinh, tién lvong (nhu di néu trong hop dong
lao dong), sd s6 bao hiém xa hoi (d6i voi nhan
vién da duoc cép sé), ban sao co6 ching thuc
gidy chimg nhan ding ky kinh doanh ctia cong
ty va ban sao ctia mdi hop dong lao dong.

- Co quan bao hiém xa hoi trong vong 20 ngay
ké tir ngdy nhan da hod so theo quy dinh phai
cap sO bao hiém d6i véi ngudi tham gia bao
hiém xa hoi bat bugc lan dau

- Chu lao dong c6 trach nhiém trd cac khoan
dong gop bao hiém xa hoi va strc khoe cho mdi
nhan vién.

- Thanh toan dugc thuc hién (hang thang hoac
hang quy) truc tiép cho Co quan bao hiém xi
hoi.

- Bao hiém y té duoc cip trong thang dau tién
cua nam.

Ghi chu: * la cac thu tuc thuc hién déng thoi. Cot STT la cac budc thu tuc, tuong

ung voi thir ty cac budc thu tuc thé hién trong Hinh 4

Nguon: Bdo cdo MTKD 2020, NHTG
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https://luatvietnam.vn/bao-hiem/quyet-dinh-772-qd-bhxh-2018-thu-tuc-hanh-chinh-linh-vuc-thu-bao-hiem-xa-hoi-165696-d1.html#noidung

Thoi gian qua, trién khai thuc hién cac Nghi quyét s6 19 (2014-2018) va Nghi
quyét s& 02/NQ-CP ngay 01/01/2019 vé cai thién mdi truong kinh doanh, ning cao
nang lyc canh tranh, Chinh phu cting nhu cac Bg, nganh Viét Nam da c6 nhiing nd luc
cai cach dang ké nham tao ra mot moi trudng kinh doanh thong thoang, minh bach,
tao diéu kién thuén loi cho su phat trién cla cong déng doanh nghi¢p. M4t loat giai
phap, cai cach duoc dua ra, trong d6 c6 mot sb cai cach trong quy trinh khéi su kinh
doanh nhim rat ngan tha tuc, thoi gian, giam chi phi cho doanh nghiép, cu thé:

- Gop thi tuc dang ky thanh 1ap doanh nghiép va tha tuc dang cong bd thong
tin ding ky doanh nghiép. Theo d6, cho phép doanh nghiép duoc gop dé nghi diang
cong bd ndi dung dang ky doanh nghiép trén Cong Thong tin qudc gia vé diang ky
doanh nghiép tai thoi diém nop hd so ding ky doanh nghiép (quy dinh tai Nghi dinh s6
108/2018/ND-CP stra d6i, bo sung mot s diéu caa Nghi dinh sé 78/2015/ND-CP vé
dang ky doanh nghiép).

- Giam chi phi di véi cac thi tuc hanh chinh vé ddng ky doanh nghiép: Ké tir
ngay 20/9/2019, mtc 1€ phi dang ky doanh nghiép duoc giam 50% so véi quy dinh
trude day (tir 100.000 dong xudng con 50.000 ddong), midn 100% néu doanh nghiép
dang ky qua mang dién tir, ddng thoi phi cong bd ndi dung dang ky doanh nghiép ciing
giam xudng con 100.000 dong/lan, thay vi mic thu 300.000 dong/lan nhu trude day
(quy dinh tai Thong tu 47/2019/TT-BTC ngay 5/8/2019). Tuy nhién, cai cach nay
chua duoc Ngan hang Thé gigi ghi nhan trong bao cdo Doing Business 2020.

- Giam thoi gian 1am con du doanh nghiép: yéu cau cac co s khac dau giam
thoi gian thuc hién tha tuc 1am con ddu cho doanh nghiép xuéng con tbi da 01 ngay.
Cai cach nay da dugc ghi nhan tai Bao cao Doing Business 2019 (thay vi 05 ngay nhu
tai Bao cao nam 2018).

- Théng bao mau diu qua mang khong can nop hd so gidy: doanh nghiép chi
can guri Thong bao mau diu qua mang dién ti, khong phai nop hd so thong bao mau
dau bang ban gidy dén Phong Pang ky kinh doanh. Va nhu vay 1a doanh nghiép da
hoan thanh nghia vu ma khong can chd doi két qua.

- Giam thai gian thuc hién tha tuc hanh chinh vé hoa don VAT

Bang dudi ddy thé hién mot s cai cach trong quy trinh khéi sy kinh doanh da
dugc Ngan hang Thé gidi ghi nhan trong cac béo cio Doing Business
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Nam bao cao Cai cach

v'DB2019 Thu tuc khat sy kinh doanh dugc ghi nhan tao thuan loi hon béng Viéc
cho phép doanh nghiép ding cong b thong tin ding ky doanh nghiép
qua mang dién tir va mién 1& phi d6i vai doanh nghiép thuc hién dang
ky doanh nghiép qua mang dién tu.

x DB2017 Khai su kinh doanh tré nén kho khian hon béi yéu ciu cac doanh
nghiép phai nhan dugc sy chap thuan mau dau trude khi st dung.

v DB2016 Thu tuc khai su kinh doanh duoc ghi nhan tao thuan loi hon bang viéc
giam thoi gian khac dau va dang ky con ddu cua doanh nghiép.

v DB2013 Thu tuc khoi sy kinh doanh duwgc ghi nhan tao thuan loi hon béng Viéc

cho phép doanh nghiép sir dung hoéa don VAT tu in.

v DB2011 Thu tuc khai sy kinh doanh duoc ghi nhan tao thuan lgi hon thong qua
viéc thiét lap co ché lién thong mot cira trong d6 két hop quy trinh xin
cap phép kinh doanh va ding ky mi s thué, bai bo quy dinh phai c¢6 con
dau méi duoc thanh 1ap cong ty

Ghi chu: v cai cach dwoc ghi nhdn tgo thudn loi cho doanh nghiép
x.: quy dinh gdy kho khan hon cho doanh nghiép
Nguén: Téng hop cdc bdo cdo MTKD, NHTG

a. Ung dung cong nghé thong tin, thuc hién thii tuc ding ky qua mang

Viéc tng dung cong nghé thong tin, thuc hién tha tuc dang ky qua mang ngay
cang dugc cha trong va day manh. Véi muyc tiéu chinh 1a nham giam thoi gian va chi
phi cho quy trinh dang ky kinh doanh ciing nhu ting kha ning tiép can cho cac cong
ty nhé nam xa trung tam (& mot s6 qudc gia, doanh nghiép van phai dén thanh phé thu
d6 dé thyc hién thu tuc dang ky kinh doanh). Hon nita, nhu cau cua Chinh phu vé
thong tin ctia doanh nghiép nham phuc vu cac muc dich giam sat, kiém toan theo quy
dinh, cling nhu nhu cau Vé co so dir liéu dé chia sé thong tin ciing ngay cang gia ting.

Tai cac nudce c6 thu nhap cao, 90% dich vu dién tir 1a c6 san, trong khi ty 1 nay
& cac nude co thu nhap thap 1a 40%. Mot s6 nén kinh té co quy trinh khéi sy kinh
doanh nhanh chong, thuan lgi thong qua viéc thuc hién tha tuc dang ky qua mang nhu
Uc, Canada, Pan Mach, Estonia, New Zealand, B6 Pao Nha va Singapore.

New Zealand ra mat hé thdng diang ky truc tuyén dau tién vao nim 1996 va
quy dinh bat budc phai sir dung dich vu truc tuyén vao nam 2008. Cu thé, quy trinh
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khoi su kinh doanh & New Zealand chi c6 1 tha tuc d6 1a ding ky truc tuyén véi Co
quan dang ky kinh doanh New Zealand (New Zealand Companies Office- NZCO).

Trude tién, ngudi dang ky truy cdp vao website cia NZCO dé dit tén cho
doanh nghiép truc tuyén. Tén doanh nghiép khong dugc tring voi tén di co san trong
hé thong va c6 thé gitr tén do trong vong 20 ngay lam viéc. Theo Luat Cong ty 1993,
doanh nghiép phai co tén (da dugc ding ky tai NZCO), it nhat mot co phiéu, mot co
dong, mot giam déc, mot van phong da ding ky va dia chi, khong bét budc phai co
diéu ¢ theo luat dinh.

Ngudi dang ky c6 thé nop hd so dang ky truc tuyén bang cach dién vao mau va
tra phi dang ky. Khi hd so dugc xtr 1y, ngudi dang ky s& nhan duoc thong bao qua
email cung v6i mau don chap thuan cua gidm ddc va c6 dong do NZCO giri. Sau do,
nguoi ding ky phai fax mau don dong ¥ cua giam dbc va cd dong di ky trong vong 20
ngdy lam viéc, néu qua thoi han, hd so khong duoc tiép nhan. Gidy chiing nhan dang
ky doanh nghiép s€ duoc gui lai cho nguoi dang ky thong qua email trong vai phut
sau khi NZCO nhan duoc va théng qua cac mau phiéu nay. Ngoai ra, ngudi thanh 1ap
c6 thé ding ky ma sd thué truc tuyén véi Co quan Thué (Inland Revenue Department
— IRD) va dang ky thué hang hoa va dich vu (Good and Service Tax —GST) cung lic
véi dang ky thanh 1ap doanh nghiép tai NZCO.

Vao thang 1 nim 2019, Myanmar ra mat mot nén tang truc tuyén mién phi
MyCO dé dang ky thanh 1ap doanh nghiép. Theo d6, nhiing nha dau tu khi cé y dinh
kinh doanh tai Myanmar s& tién hanh ding ky thanh 1ap doanh nghiép tai Hé théng
Ding ky doanh nghiép Tryuc tuyén Myanmar. Ddi v&i nhirng cong ty dang hoat dong,
ho ciing s& phai tién hanh dang ky lai doanh nghiép cia minh theo hinh thirc truc tuyén.

Tai MyCo, mot s6 thu tuc da duoc hop nhit bao gém kiém tra tén doanh
nghiép, yéu cau gidy ching nhan thanh 1ap doanh nghiép, thanh toan 1¢ phi truéc ba
va dong thué, 13y gidy ching nhan thanh 1ap doanh nghiép va nop gidy ching nhan ho
so dang ky. Str dung MyCo, gitip cho viéc dang ky thanh 1ap doanh nghiép nhanh
chong, thuan loi hon. H3n nira, viéc tim kiém thong tin vé tat ca cac doanh nghiép da
dang ky tai Myanmar ciing tré nén dé dang hon, ban chi can sir dung tén cong ty hoic
s6 dang ky dé tim kiém. Quy dinh méi ndy ctia Chinh phit Myanmar duoc da sé cac
doanh nghiép hoan nghénh. Viéc thyc hién ding ky truc tuyén nay khong chi gitp
doanh nghiép tiét kiém duoc thoi gian ma con ting nang suat, hiéu qua kinh doanh.

Kheoi sy kinh doanh & Singapore mat chwa dén 2 ngay véi 2 tha tuc, trong do ¢6
1 thia tuc thuc hién online. Trudce tién, doanh nghiép tién hanh ding ky truc tuyén véi
Co quan quan 1y doanh nghiép va ké toan (Accounting and Corporate Regulatory
Authority — ACRA) bao gom dit tén cho doanh nghiép va ndp don ding ky thanh 1ap
doanh nghiép va dang ky ma sb thué (GST)
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ACRA 14 co quan quan 1y qudc gia vé cac t6 chic kinh té, ké toan vién hanh
nghé va cac nha cung cap dich vy doanh nghiép tai Singapore. Qua trinh dang ky
thanh 1ap cong ty duoc thyc hién thong qua Bizfile +, mot hé théng luu trir dién tir. Ké
tir naim 2007, nén tang Bizfile + d3 cung cap dich vu mét cira cho khach hang. Nhitng
dich vu ndy bao gom ding ky tén mién, ding ky thué hang héa va dich vu (GST),
dang ky nhan ban tin dién tir lién quan va diang ky thong bao dich vu dién tir vé cac co
hoi mua sim méi nhat cua chinh phu, kich hoat Tai khoan hai quan va tng dung cho
tai khoan ngan hang cta doanh nghi¢p.

Quy trinh bat dau véi viéc dit tén cho doanh nghiép. Pon xin phé duyét va bao
lwu tén cong ty s& duoc giri truc tuyén tai bizfile.gov.sg. Phi 1a 15 SGD d6i v6i mdi
tén cong ty dugc phé duyét. Sau khi ndp don, ngudi ndp don co thé chon tra phi va
ngay lap tirc ¢ thé tién hanh ding ky thanh 1ap hoic ciing ¢ thé lya chon ding ky
sau d6. HO so ¢6 thé duoc phé duy¢t trong vong mot vai phut ké sau khi hoan tat viéc
thanh toan néu tén ndy duoc chip nhan. Tuy nhién, ciing c6 thé mat tir 14 ngay lam
viéc dén 2 thang néu hd so can duogc chuyén dén mot co quan khac dé phé duyét hoac
xem xét lai. Ngudi dang ky co thé tién hanh dang ky kinh doanh ngay sau viéc diang
ky tén dugc chap thuan. Va tén caa doanh nghiép sau khi dang ky thanh cong s& dugc
bao Iuu trong 120 ngay.

Néu doanh thu vuot qua 1 triéu USD Singapore hang nim, doanh nghiép s&
phai dang ky thué dich vu hang hoa (Goods & Services Tax - GST) va hang quy phai
ndp bao cdo GST t&i Co quan thué cua Singapore (IRAS). Quy trinh nay ciing c6 thé
duoc thuc hién bang cac hinh thic truc tuyén twong ty.

Sau khi dang ky truc tuyén xong, doanh nghiép sé tién hanh ding ky bao hiém
bdi thudng lao dong tai mot co quan bao hiém. Theo Muyc 23 (1) Pao luat bdi thuong
thuong tich lao dong (WICA), Chuong 354 cua Singapore, moi chu lao dong s€ phai
mua bao hiém va duy tri bao hiém véi mot cong ty bao hiém nham ganh d& tat ca
trach nhiém phép 1y ma cong ty c6 thé phai tra theo cac diéu khoan cua Dao luat nay
d6i v6i bat ky nhan vién nao duoc cong ty tuyén dung trir khi Chinh phu, bang mot
thong bao trén Cong bao, khudc tir yéu cau bao hiém.

Viéc mua Bao hiém bdi thuong chan thuong lao dong (WICI) da duoc tich hop
vao quy trinh dang ky truc tuyén cia ACRA vao thang 11 nam 2017. Chu doanh
nghiép hién c6 thé dang ky WICI tir NTUC Thu nhap (thong qua hé thdng truc tuyén
Bizfile + cia ACRA) ngay sau khi hoan tat quy trinh ding ky truc tuyén. Thoi gian va
chi phi c6 thé phu thudc vao su sap xép gitra doanh nghiép va co quan bao hiém.

b. Thiét Igp hodc cdi thién co ché lién thong mét cira va don gidn hod quy
trinh dang ky

Co ché lién thong mot cira trong khai sy kinh doanh khéng chi giap tiét kiem
thoi gian va chi phi ma con 1am cho cac quy dinh vé tha tyc tré nén minh bach va dé
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tiép can hon. Trong khi mot s co ché mot cira chi thuc hién viéc ding ky kinh doanh
thi mot s6 khac thuc hién cac chuc nang tich hop khac nhau, bao gém ca thua tuc dang
ky voi co quan thué va chinh quyén thanh phd.

Hién nay, hon 2/3 nén kinh té trén thé gi6i da trién khai moé hinh mét cta lién
thong trong dang ky thanh 1ap doanh nghiép. Mo hinh nay giup rit ngan thoi gian
dang ky doanh nghiép, ting s6 luong doanh nghiép dang ky thanh 1ap.

Mic du tir naim 2010, Moldova'! da thanh 1ap Phong Piang ky Nha nudc va
quay mét cira lién thong, tuy nhién, phai bat dau tir nam 2017, van phong nay méi tro
thanh diém lién lac duy nhat dé dang ky thanh 1ap doanh nghiép va 1a dau mdi cung
cap, gui cac thong bao cho Co quan Thué, Quy An sinh X4 hoi, Quy Bao hiém Y té
va Co quan théng ké vé viéc diang ky phap nhan méi. Nam 2018, dich vu mét cira da
duoc cai thién hon dya trén thoa thuan gitta Cuc Thong ké Quéc gia va Dich vu Thué
Nha nude. Co ché mot cira lién thong giup két néi véi co so dir liéu trung tim va duoc
chia sé gitra cic co quan chinh phu, tao diéu kién thuan loi cho céc thu tuc hau ding
ky, nhu & Mauritius™.

O Nauy®, hién nay sy phdi hop giita cac co quan lién quan dén thong tin va
hoat dong cua doanh nghiép duogc thuc hién hoan toan qua mang dién tu Altinn.
Altinn ra doi trén co s& hop tac gitra 3 co quan la Trung tam Pang ky Broynoysund,
Tong cuc Thué va Co quan théng ké Nauy vao nam 2002. Pay dugc coi 14 cong thong
tin (d6i thoai sb) gitra doanh nghiép, ca nhan va cac co quan nha nudc, giup minh
bach va don gian hoa cac thu tuc hanh chinh. Ngoai ra, viéc chia sé thong tin trong co
so dit liéu chung sé& tranh tinh trang yéu cau tring 1dp vé thong tin giita cc co quan
d6i vai doanh nghiép va ngudi dan. Ngay nay, Altinn 1a mot nén tang duoc thiét lap
t6t va toan dién, va ngdy mét ting trudng vuot bac ca vé khdi luong dit liéu, s6 luong
cac co quan chinh phu duoc két ndi va sd luong dich vu ky thuat sb. Hién Altinn da
két ndi va chia sé thong tin duoc v6i 53 co quan khac nhau. Mdi co quan tham gia
Altinn déu c6 quyén khai thac thong tin va nghia vu cip nhat thong tin.

Nham don gian hoa qua trinh dang ky thanh 1ap doanh nghiép, Chinh phi Han
Qudc da phat trién mot Hé théng dang ky doanh nghiép truc tuyén (Start-Biz Online)
dé gitip cac doanh nghiép vira va nho bat d¢au kinh doanh. Hé thng nay da két néi cac
hé théng véi nhau hé théng dang van hanh doc 1ap véi nhau, bao gdm: Vin phong
Ping ky Internet, Hé théng thanh toan thué dia phuong, Hé thong cong chimg dién ti,
Hé thong thong tin thué qudc gia, Hé thong mang chung vé tai chinh va Hé théng
Thong tin Bao hiém xa hoi. Start-Biz Online cho phép nguoi sir dung thuc hién toan
bo quy trinh dang ky thanh 1ap doanh nghiép truc tuyén, bao gom: kiém tra viéc dat
tén thuong mai va nhan duoc gidy ching nhan gitr tén doanh nghiép, md tai khoan

™ Xép thir 13 vé khei sy kinh doanh
2 X&p thix 20 vé khoi sy kinh doanh
13 Xé&p thur 25 vé& khoi su kinh doanh
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ngan hang, hoan thién hd so dang ky thanh 1ap doanh nghiép va ding ky hoa don thué,
dang ky cong ty va nhan gidy ching nhan mau dau cong ty, ding ky ma sé dinh danh
thué (TIN), nop Quy ché lam viée, va dang ky dién tir cho Chuong trinh bao hiém y té
cong cong, Quy huu tri qubc gia, Bao hiém nghé nghiép, va Bao hiém boi thuong tai
nan cong nghi¢p.

Xac minh tén doanh nghiép thuong duoc tién hanh trude khi dang ky thanh 1ap.
Cong viéc ndy co thé duoc thuc hién truc tuyén ma khong can co sy chap thuan hoac
xac minh cta cac co quan chirc nang. Sau khi kiém tra tén cong ty, tai bo hd so diang
ky thanh 1ap doanh nghiép ciing nhu dién thong tin cong ty, nguoi ndp don c6 thé tién
hanh thuc hién cac khoan thanh toan cho hoéa don thué dang ky cong ty ciing nhu phi
dang ky. Do nguoi nop don di dién thong tin cong ty tir trude, do d6 khong can dién
thong tin vao cac biéu mau riéng cho cac khoan thanh toan. Ching s& duoc tu déng
chuyén dén céc trang thanh toan noi chung c6 thé thuc hién tat ca cac khoan thanh
toan va duoc chuyén hudng dén hé thong Start-biz sau khi thanh toan dugc hoan tat.

Két qua 13, néu nhu trudc ddy, cd nhan mudn thanh 1ap cong ty phai tu dién
hon 30 mau don va lam viéc Vi 6 co quan khac nhau - diéu nay khién 96% ngudi
sang 1ap cong ty thué luat su lam dai ly, thi gio ddy cac doanh nghi¢p nay chi phai
nhap thong tin mét lan va hé thdng truc tuyén s& tu dong chuyén dén nhiing bo phan
lién quan. St dung hé thong, ngudi ndp don c6 thé thuc hién quy trinh ding ky ma
khong phai truc tiép dén 1am viéc véi cac t6 chire ¢6 lién quan. Do d6, thoi gian can
thiét cho toan bd qua trinh da giam tir 17 ngay xuéng con 3 ngay. Cac ca nhan c6 thé
sir dung hé théng dé kiém tra tinh kha dung cua tén thuong mai va c6 dugc gidy
chirng nhan vé tinh sén c6 cua tén, thuc hién cac thu tuc dang ky thanh lap doanh
nghiép va ndp thué ding ky doanh nghiép.

- V& giam chi phi cho doanh nghiép gia nhép thi truong

Ngay 5/8/2019, Bo Tai chinh ban hanh Thong tu 47/2019/TT-BTC quy dinh
muc thu, ché d6 thu, nop, quan 1y va st dung phi cung cip thong tin doanh nghiép,
I¢ phi dang ky doanh nghiép (c6 hiéu lyc thi hanh tr ngay 20/9/2019). Theo do, mirc
muc thu 1& phi ding ky doanh nghiép giam tir 100.000 dong/lan xuéng con 50.000
d6ng/lan. Ngoai ra, phi cong bd ndi dung ding ky doanh nghiép ciing giam xudng
con 100.000 dong/lan, thay vi muc thu 300.000 déng/lan nhu trude ddy. Tuy nhién,
do hang nam, Ngan hang thé gigi s& két thuc diéu tra thu thap dir liéu vé méi trudng
kinh doanh tai cac qudc gia vao cubi thang 5, vi vay cai cach nay chua dugc ghi
nhan trong bao cdo MTKD 2020. Hi vong, trong bao céo tiép theo cai cach niy s&
duoc ghi nhan, giap giam chi phi cho doanh nghiép gia nhap thi truong.
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- V& 4ap dung thyc hién thi tyc ding ky kinh doanh qua mang dién tir

Nham cit giam chi phi va thoi gian dang ky doanh nghiép theo tinh than Nghi
quyét s6 02/NQ-CP ngay 01/01/2019 cua Chinh phu vé cai thién méi truong kinh
doanh, ning cao niang luc canh tranh quéc gia; thuc hién Chi thi s 10/CT-TTg cua
Tha tuéng Chinh phu vé viéc chi dao cac co quan, don vi tng dung manh mé cong
nghé thong tin dé han ché téi da viéc tiép xtc truc tiép cua can bd, cong chuc, vién
chtc v6i nguoi dan, doanh nghiép khi giai quyét cong viéc, Dy thao Luat Doanh
nghiép (sira doi) dang trinh xin ¥ kién Qudc hoi dd bo sung quy dinh vé dang ky
doanh nghiép qua mang thong tin di¢n tir. Theo do, nguoi thanh 1ap doanh nghiép co
thé thuc hién dang ky doanh nghiép qua mang véi bo hd so dién tir (khong phai nop
thém bo hd so gidy nhu hién nay). Theo du kién thi du 4n Luét s& duoc liy y kién
thong qua vao ky hop téi (nam 2020).

- V¢ thong bao mau con dau

Luat Doanh nghiép 2014 d c6 nhitng quy dinh cai cach rat I6n trong viéc quan
Iy va sir dung dau cua doanh nghiép. Theo d6, doanh nghiép co quyén quyét dinh vé
hinh thirc, s6 lugng va nodi dung con dau caa doanh nghiép, con dau duoc sir dung
trong cac trudng hop theo quy dinh cua phéap luat. Nhu vay, co ché co quan nha nudc
(cong an) cap diu cho doanh nghiép duoc chuyén sang co ché doanh nghiép tu quyét
dinh lam dau va sir dung con diu ctia minh. Thay dbi trén 1a hoan toan phi hop va nhan
duoc sy danh gia tich cuc tir cong dong doanh nghiép. Tuy nhién, theo quy dinh tai
Piéu 44 cua Luat Doanh nghiép, doanh nghiép hién tai phai thuc hién thi tuc thong béao
mau dau cho co quan ding ky kinh doanh dé dang tai cong khai trén cong thong tin qudc
gia vé dang ky doanh nghiép. Thii tuc ndy 1am phét sinh chi phi hanh chinh dang ké va
trong mot s trudng hop 1am giam sy nhanh nhay trong kinh doanh cua doanh nghiép.

B4o cdo MTKD cua Ngan hang thé gi6i coi viéc di khiac ddu va thong bao mau
du 13 2 thu tyc hanh chinh va mat 2 ngdy, diéu nay cling gop phan khién chi s6 khoi su
kinh doanh cta nudc ta bi danh gia thap. Hon nita, thyc té sau 4 nam thyc hién Luat
Doanh nghiép cho thay sy can thiép caa co quan nha nudc vao viée lam dau, sir dung
dau caa doanh nghiép 1a khong can thiét, thu tuc thong bao mau dau caa doanh nghiép
c6 thé bii bo. Do d6, nham cét giam chi phi hanh chinh khong can thiét va phu hop voi
thong 18 quéc té tot, dy thao Luat Doanh nghiép (stra d6i) hién dang dé xuit bai bo thu
tuc thong bio mau dau trude khi sir dung. Néu Luét dugc thong qua, quy trinh Khoi
su kinh doanh cua Viét Nam s€ giam di dugc 1 budc thu tuc.

- V& mua, hodc tu in hda don VAT

Ngay 30/9/2019, B Tai chinh ban hanh Thong tu sé 68/2019/TT-BTC huéng
dan thuc hién mot sé diéu cua Nghi dinh 119/2018/ND-CP vé hoa don dién ta. Theo
d6, Thong tu quy dinh ké tir ngay 01/11/2020, cac doanh nghiép, t6 chirc kinh té, to
chuc khac, hg, ca nhan kinh doanh phai dang ky ap dung hoa don dién ti. Viéc quy
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dinh bat budc sir dung hoéa don dién tir duge ky vong s& gitip giam thoi gian thuc hién
thil tuc mua hodc ty in hoa don VAT (dang dugc NHTG ghi nhan mat 10 ngiy) trong
quy trinh khéi sy kinh doanh, ttr do tang xép hang chi s6 khéi su kinh doanh cua Viét
Nam. Mat khac, str dung hoa don dién tir s€ gitp moi treong Kinh doanh tré nén minh
bach va coéng bang hon, cu thé: giup doanh nghiép téi wu thoi gian va chi phi trong
quy trinh kinh doanh, han ché tinh trang gian lan, mua ban héa don gia, ngan chan nan
trén thué, chong that thoat ngan sach nha nudce, nang cao tinh canh tranh cia thi truong.

- V& tha tuc nop ¢ phi mon bai

Hién Bo Tai chinh dang dé xuat stra doi, b sung mot sé diéu caa Nghi dinh
s6 139/2016/ND-CP ngay 04/10/2016 cua Chinh phu quy dinh vé 18 phi mon bai.
Trong d6, ndi dung sira doi vé thoi han nop 1é phi mén bai dugc ky vong tac dong
tich cyc dén quy trinh khoi sy kinh doanh cua doanh nghiép. Cu thé, d6i véi doanh
nghiép thanh 1ap méi, thoi han nop 1é phi mon bai duoc chuyén thanh ngay 30 thang
01 hang nam nhu ddi véi doanh nghiép dang hoat dong™. Diéu nay dong nghia vdi
viéc doanh nghiép khong phai thyc hién thu tuc nop I€ phi mon bai trong nam dau
tién, hay noéi cach khac thu tuc nop I¢ phi mon bai s€ dugc dua ra khoi quy trinh
Khoi sy kinh doanh caa doanh nghiép.

- Vé tha tyc khai trinh sir dung lao déng

Theo quy dinh tai Nghi dinh 03/2014/ND-CP ngay 16/01/2014 ctia Chinh
phu quy dinh chi tiét thi hanh mét sb diéu cta Bo luat Lao dong, trong thoi han 30
ngdy, ké tir ngay bat dau hoat dong, ngudi s dung lao dong phai khai trinh viéc su
dung lao dong véi Phong Lao dong - Thuong binh va Xa hoi hoac S¢ Lao dong -
Thuong binh va Xa hoi. Thuc té cho théiy viéc tuan thu quy dinh vé thu tuc khai trinh
su dung lao dong cua doanh nghiép maéi thanh lap 1a khong cao, mat khac, trong thoi
gian 30 ngay ké tir ngay bat dau hoat dong, tinh trang sir dung lao dong cua doanh
nghiép con chua 6n dinh, do d6 thong tin khai trinh sir dung lao dong nay cua doanh
nghiép khong c6 nhiéu ¥ nghia d6i voi co quan quan 1y nha nude. Ngoai ra, theo quy
dinh hién hanh vé ché d6 bao céo sir dung lao dong thi dinh ky 06 thang va hang
nam, nguoi st dung lao dong phai bao céo tinh hinh thay d6i vé lao dong véi Phong
Lao dong - Thuong binh va Xa hdi hoac Sé Lao dong - Thuong binh va Xa hoi. Do
d6 thu tuc khai trinh str dung lao dong trong thoi han 30 ngay ké tir ngay bat dau
thanh 1ap doanh nghiép 13 khong can thiét.

- Vé thyc hién két hop mot s6 thua tuc trong quy trinh Khéi su kinh doanh

Hién nay, thanh phé H6 Chi Minh d3 thuc hién viéc két hop 5 trong 1 déi véi
cac buac thu tuc trong quy trinh Khai sy kinh doanh. Theo d6, cho phép doanh nghiép

% Theo quy dinh tai Biéu 5 Nghi dinh 139/2016/ND-CP: “Truong hop nguoi nop I¢ phi méi thanh 1ap co s¢ kinh
doanh nhung chua hoat dong san xuét kinh doanh thi phai khai I¢ phi mon bai trong thoi han 30 ngay, ké tir ngay
duoc cap gidy ching nhan dang ky kinh doanh hodc ngay cép gidy chirng nhan ding ky dau tu va dang ky thué”
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thuc hién cac thu tuc Pang ky thanh 1ap doanh nghiép, Cong b thong tin dang ky
doanh nghiép, Lam con ddu va cong bé mau dau, Mo tai khoan ngan hang va Pang ky
bao hiém xa hoi trong mot lan nop ho so. Véi viéc két hop nay thoi gian dé hoanh
thanh 5 tht tuc trén chi mat tdi da 3 ngay lam viéc thay vi 09 ngay 1am viéc nhu trudc
day, gitip giam 66,66% thoi gian giai quyét ho so. Py tro thanh mét thuc tién tét dé
cac dia phuong khac hoc tap va thuc hién.

M hinh dich vu “5 trong 1” trong quy trinh khéi s kinh doanh & thanh phé Ho Chi Minh

Ké tir cubi nam 2016 dén nay, S& Ké hoach va Pau tu TP. HO6 Chi Minh d ting budc
cho phép doanh nghiép thuc hién cac thu tuc Ping ky thanh ldp doanh nghiép, Cong bd
thong tin dang ky doanh nghiép, Lam con d4u va cong bd mau dau, Mo tai khoan ngan hang
va Piang ky bao hiém xa hoi trong mot 1an ndp hd so. Hién nay, thoi gian dé hoan thanh 05
thi tuc trén chi mat t6i da 1a 03 ngay lam viéc, thay vi 09 ngay lam viéc nhu trude day, giup
giam 66,66% thoi gian giai quyét ho so.

Dbi vé6i tha tuc Cong bd thong tin dang ky doanh nghiép, theo huéng dan chung cia
Cuc Quan ly dang ky kinh doanh gui cac Phong Déang ky kinh doanh trén ca nudc, ngay tai
thoi diém ndp ho so ding ky thanh 1ap doanh nghiép, doanh nghiép co6 thé thuc hién gop viée
yéu cau ding cong bd thong tin trén Cong thong tin qudc gia vé dang ky doanh nghiép sau
khi duoc cap Gidy chimg nhan dang ky doanh nghiép.

Déi voi viée khiac dau, So Ké hoach va Pau tu TP. Ho Chi Minh di kéu goi, khuyén
khich céc co s& khic diu lién két voi S& dé hd tro doanh nghiép lam con dAu, déng thot, co
so khac dau sé thay doanh nghiép thuc hién viéc giri Thong bao mau con dau cho Co quan
dang ky kinh doanh. Doanh nghiép c6 thé 1y Phiéu ding ky khic dau doanh nghiép bang
béan in tai try s6 Co quan ding ky kinh doanh hodc tai ban mém tir trang web ctia S¢ Ké
hoach va Pau tu TP. Hb Chi Minh dé dién thong tin, chon co s& khéc déu theo danh sach
dinh kém (gdm 16 co sd) va ndp cung bd hd so ding ky doanh nghiép.

Pdi véi tha tuc Mé tai khoan ngan hang, tuong ty nhu véi bude lam con diu, So Ké
hoach va Pau tu TP. HO Chi Minh da kéu goi 11 ngan hang hoat dong trén dia ban Thanh
phé tham gia vao chwong trinh cai cach thi tuc hanh chinh dé hd trg 1ap tai khoan ngan hang
cho doanh nghiép. Doanh nghiép chi viéc hoan thanh Phiéu dang ky mo tai khoan ngén hang
va nop cung bo ho so dang ky doanh nghiép giri Co quan dang ky kinh doanh.

Ngoai ra, Phong dang ky kinh doanh TP. H5 Chi Minh da thyc hién co ché lién thong
dién tir v61 co quan Bao hiém x3 hoi Thanh phé, theo d6, sau khi duoc cép M3 s doanh
nghiép, doanh nghiép s& dugc cdp ma sd Bao hiém xi hoi. Hién nay, viéc dang ky bao hiém
xa hoi cua doanh nghiép ¢ TP. HO Chi Minh d3 dugce thuc hién 97% truc tuyén.

Vi dich vu 5 trong 1 nhu trén, chi trong vong 03 ngay lam viéc, khi nguoi thanh lap
doanh nghiép dén nhan Gidy chimg nhan dang ky doanh nghiép s& dong thoi nhan con dau
(mau dau da thong bao dén Co quan dang ky kinh doanh dé dang tai 1én Cong thong tin qubc
gia vé ding ky doanh nghiép), thong tin vé tai khoan ngan hang va ma sd bao hiém xa hoi.
Nguén: https://dangkykinhdoanh.gov.vn/vn/tin-tuc/603/4690/cong-tac-dang-ky-kinh-doanh-
0-tp--ho-chi-minh-va-nhung-sang-kien-can-nhan-rong.aspx
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https://dangkykinhdoanh.gov.vn/vn/tin-tuc/603/4690/cong-tac-dang-ky-kinh-doanh-o-tp--ho-chi-minh-va-nhung-sang-kien-can-nhan-rong.aspx
https://dangkykinhdoanh.gov.vn/vn/tin-tuc/603/4690/cong-tac-dang-ky-kinh-doanh-o-tp--ho-chi-minh-va-nhung-sang-kien-can-nhan-rong.aspx

2.2 B40 vé nha dau tu thiéu s6

2.2.1 Tong quan vé bio vé nha dau tw thiéu so theo danh gia cia NHTG

Phan nay giéi thiéu khai quat danh gia cia NHTG véi Viét Nam va cac quéc
gia trong ASEAN dbi véi chi s6 Bao vé nha dau tu. Hinh dudi day thé hién diém sb
danh gia cia NHTG ddi vé6i 6 qudc gia ASEAN tir Bao cdo MTKD 2013 t6i nim
2019. 6 qudc gia trong bao cdo bao gém: Singapore, Malaysia, Thai Lan, Indonesia,
Philippines va Viét Nam. Trong d6 c6 4 qubc gia thuoc ASEAN 4 trong Nghi quyét
02.

Viét Nam trong Béo cao MTKD nim 2019 dat trung binh 55 diém trén 100
diém téi da'®, ding tha 89 trén tong s6 190 quéc. Quan sat hinh 8 ciing co thé thay,
Viét Nam di co cai thién nhanh chong vé diém sb ké tir khi Chi s6 nay duoc b sung
thém 1 chi 6 thanh phan. Tuy nhién, diém sé Viét Nam van chi dang tht 5 trén 6
qudc gia ké trén va chi hon Philippines.

Hinh 8. Piém s6 trong Chi sé bao vé nha dau tw thiéu s ciia cac quoc gia Pong Nam
A tir Bao cao MTKD 2013 déen 2019
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Nguén: Téng hop tir Bdo cdo MTKD, NHTG

Singapore va Malaysia 1a 2 qubc gia c6 xép hang cao nhat Pong Nam A va
cling ¢ thir hang rat cao trén thé giGi. Singapore hién tai dang thir 7 thé gii con
Malaysia duang thir 2 thé gi¢i. Thai Lan cling dugc NHTG dénh gia 1a lién tuc c6
nhitng cai cach trong bao vé nha dau tu va ting hang nhanh chong tir thir 36 trong bao
c40 MTKD nam 2016 1én thir 15 trong bao cao MTKD nam 2019. Philippines 1a qudc
gia c6 thir hang kém nhat trong 6 nuéc va trong toan ASEAN chi hon Lao va
Myanmar. Nhu vay, dé dat myc tiéu twong ¢ng véi trung binh ciia ASEAN 4 d6i V6i
nhitng qubc gia Pong Nam A nay 1a trong d6i kho trong chi sb nay.

'3 Tuy nhién, Kazakhstan, qudc gia dirng thir nhat déi véi chi s nay, ciing chi dat 85 diém.
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Hinh 9 va Hinh 10 so sanh cu thé diém sb ddi vai 2 chi s6 thanh phan chinh.
Ddi vai chi sb xung dot loi ich dé ngan chan giao dich tu lgi, Viét Nam dang bi danh
gia rat thap, chi ngang véi Philippines va thap hon han 4 qudc gia con lai. Diéu nay
thé hién bao vé nha dau tu trude giao dich tu loi cia Viét Nam con cach rat xa so V6i
cac tiéu chuan qudc té.

Hinh 9. Chi s6 ngin ngira xung dét loi ich cia mot sé6 qudc gia ASEAN niam 2019

m Mdrc d6 cong khai hdéa m Trach nhiém nguwdi quan ly

m Sw dé dang trong kh&i kién

VIETNAM  SINGAPORE MALAYSIA  THAILAND INDONESIA PHILIPPINES

Nguon: Tong hop tir Bdo cdo MTKD, NHTG
Hinh 10. Chi s6 vé quan tri ciia c6 dong ctia mdt sé6 quéc gia ASEAN 2019

m Quyén clia cd dong  m S hibu va kiém sosdt W M&c d6 minh bach cong ty
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Nguon: Tong hop tir Bdo cdo MTKD, NHTG

Nguoc lai, chi s6 quan tri cua co dong caa Viét Nam lai dang dting kha cao,
ngang voi Singapore, Malaysia hay Thai Lan. Thuc té ndy cang ching minh nhan
dinh phai tap trung vao cai thién chi s6 ngin ngira xung dot loi ich. Tuy nhién, khong
nhu chi $6 quan trj c6 dong, viéc cai thién chi s6 ngin ngira xung dot lgi ich khong chi
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& pham vi Luat Doanh nghiép ma con nam trong pham vi B¢ Luat Dan sy va Bo Luat
T4 tung dan su. Véan dé nay s& dugc phén tich cu thé hon ¢ phan sau cia béao co.

Muyc tiéu ctia phan nay nham ra soat cac quy dinh hién tai cua Viét Nam tuong
g véi yéu cau va khuyén nghi caa NHTG trong timg cdu hoi cua cac chi s6 thanh
phan. Sau khi ra soat, nhom nghién cru s& phan tich va danh gia xem liéu Viét Nam
c6 nén stra d6i cac quy dinh nay theo khuyén nghi cia NHTG va néu sira ddi, sé& chi rd
ra cac van ban, quy dinh can duoc sira d6i, bo sung.

2.2.2.1 Chi 6 ngdn ngira xung dét \gi ich

a. Sw minh bach trong giao dich véi cac bén lién quan

Bang 8: Sw rr]inh bach trong giao dich véi cac bén lién quan: Danh gia cua
NTHTG vé Quy dinh hién tai cia Viét Nam/ De xuat sira doi, bo sung

Sw minh bach trong Piém | Panh gia | Quy dinh hién tai cia Viét Nam/ D¢ xuat
giao dich véi cac bén 7/10 cua stra doi, bo sung
lién quan NHTG
1.Co quan nao trong 2 | HbQT Diéu 162 Luat Doanh nghiép quy dinh
cong ty cd tham quyén ngoai trr | thanh vién HPQT c6 thdm quyén thong qua

phé duyét giao dich noi

thanh vién

giao dich va thanh vién c6 loi ich lién quan

trén? (0-3) c6 loiich | khong dugc quyén bo phiéu.
lién quan
Pé xuat LDN bd sung quy dinh: véi nhing
triong hop giao dich giita céng ty va cé
dong nam giir trén 30% (hodc 50%) s6 c6
phan phdi dirge PHPCD théng qua va cé
déng c6 loi ich lién quan khéng dwoc quyén
bo phiéu.
2. Liéu quy dinh c6 yéu 0 | Khong Dé xuét budc dau bod sung quy dinh néi trén
ciu mot to chic bén dbi voi cac cong ty niém yét trén thi trudng
ngoai ra soat ndi dung chimg khoéan vao Nghi dinh quy dinh quan
cua giao dich trudc khi tri cong ty ap dung vdi cong ty dai chung
dugc ky két va thyc hién? (Nghi dinh 71/2017/ND-CP).
(0-1)
3. James c6 phai cong 2 | Cong khai | Piéu 162 Luat Doanh nghiép quy dinh
khai cac lgi ich co lién hoan toan | nguoi dai dién cong ty ky hop dong phai
quan voi HBPQT hay cac loi ich | théng bao cac thanh vién Hoi dong quan trj,
khong? (0-2) lién quan | Kiém soat vién vé cac ddi tuong cé lién

quan ddi voi hop dong, giao dich do; ddng
thoi kém theo du thao hop dong hoic noi
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dung chua yéu cua giao dich.

biéu 159 Luat Doanh nghiép ciing quy dinh
thanh vién HPQT, nguoi quan ly doanh
nghiép phai cong khai cac 1¢i ich lién quan
cua ho véi cong ty. Viéc thuc hién ké phai
phai tién hang trong 7 ngay lam viéc ké tir
ngay phat sinh céc loi ich lién quan.

4.Cong ty A co6 phai
cong khai giao dich trén
trong cac bao cio thuong
nién hay khong? (0-2)

Cong khai
vé giao
dich va
xung dot
loi ich

Thong tu 155/2015/TT-BTC vé hudng dan
cong bd thong tin trén thi truong ching
khoan dd co cac quy dinh chi tiét vé cac
thong tin phai c6 trong B4o cdo thuong nién
tai Phu luc 4.

5. Cong ty A c6 ngay lap
tuc phai cong khai giao
dich cho cong chung hay
khong? (0-2)

Chi cong
khai vé

giao dich

Méi chi quy dinh cong khai vé giao dich
theo Diéu 9, Diéu 12 Thong tu
155/2015/TT-BTC vé cong b thong tin bat
thuong trong thoi han 24 gio.

C6 thé hoc hoi theo quy dinh cta Thai Lan
vé cong khai thong tin giao dich va nguoi ¢6
lién quan va sira d6i trong Thong tu
155/2015/TT-BTC.

Co quan nao trong cong ty c6 thim quyén phé duyét giao dich néi trén?

(0-3 diém)

Thang diém NHTG danh gia v6i cau hoi nay c6 4 mirc:

+ 0 diém néu 13 giam dbc hodc chi 1 thanh vién HDQT

+ 1 diém néu 1a HDQT, PHPCPD va James dugc quyén bo phiéu

+ 2 diém néu 1a HPQT va James khong duoc quyén bo phiéu

+ 3 diém néu 1a PHDCP va James khong dugc quyén bo phiéu

Piéu 162 Luat Doanh nghiép da quy dinh nhiing hop dong, giao dich gitta cong
ty véi cd dong so hitu trén 10% tong s c¢d phan cia cong ty phai dugc HDQT hoic
DHDCD chip thuan. Trong d6, HDQT s& dugc quyén chip thuan cac hop dong co gia
tri nho hon 35% tong gia tri tai san cta doanh nghiép va thanh vién c6 loi ich lién
quan khong c6 quyén biéu quyét. Do vay, NHTG danh gia Viét Nam duoc 2 diém d6i

v&i cau hoi nay.

Vay tai sao NHTG lai cho 3 diém néu nhiing hop dong nay phai do PHPCP
quyét dinh va Viét Nam c6 nén stra d6i quy dinh nay hay khong?
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Giao dich gia dinh ctia NHTG d4 chi rd James 1a ¢6 dong nim quyén kiém soat
d6ng thoi 1a thanh vién HPQT va c¢6 quyén dé cir, bo nhiém 2 thanh vién khéc trong
HPQT 5 nguoi. Ludt ciing nhu cac théng 168 quan tri tot yéu cau thanh vién HPQT
phai hanh dong vi loi ich cong ty chit khong phai c6 dong cu thé. Tuy nhién, voi viée
James c6 quyén bo nhiém 2 thanh vién HPQT thi tat yéu James s& c6 anh huéng dén
cac quyét dinh cia nhiing thanh vién HDQT nay. Hon nita, James cung 2 thanh vién
HPQT nay sé& chiém da sb trong HDQT 5 ngudi va c6 thé dé dang théng qua giao
dich. Do vay, NHTG déanh gid cao néu ddi vai giao dich trén, PHDCD s¢€ c6 tham
quyén thong qua va cac c¢b dong c6 1oi ich lién quan khong duoc quyén bo phiéu.

Luat Doanh nghiép phan dinh thim quyén giita HDQT va DPHDPCP theo gia tri
ctia hop dong trén tong tai san rd rang khong ngan chin duge giao dich tu lgi trong
truong hop nay. Y dinh cta ngudi lam luat 1a nham tao diéu kién thuan loi cho hoat
dong ctia cong ty bang cach xac dinh chi nhitng hop dong gia tri 16n mai can thiét
phai triéu tap hop PHPCD dé thong qua. Tuy nhién, day 1a 2 van dé khac biét va
diém mau chét & day khong phai 13 gia tri tai san ma 1a cau tric sé hitu. Quy dinh cua
Luat Doanh nghiép 4p dung véi tat ca cac doanh nghiép, trong khi d6 da phan cac
doanh nghiép ¢ Viét Nam c6 céu trac s¢ hitu tap trung. Chi co sb it cac cong ty dai
chung, cong ty niém yét co cau tric s¢ hitu phan tan hon nhung ciing khong qua phan
tan nhu & Anh hay My. Do d6, xac suat xuat hién c¢6 dong naim quyén kiém soat co
thé thao tang HPQT & Viét Nam 1a rat cao. Pong thoi, chi phi triéu tip PHDPCD sé&
cao hon d6i voi cac cong ty dai chung hay niém yét c¢6 cdu tric so hitu phan tan. Néu
cong ty co so hiru tap trung, chi phi triéu tap DPHDCD sé& thap hon.

Ngoai ra, viéc PHDPCD thong qua giao dich ciing nham ting cudng tinh céng
khai minh bach cua giao dich do thong tin s& dugc giri dén toan bo co dong trude khi
théa thudn dwoc thong qua. HDQT c6 thé “lach” Luat, “gianh” tham quyén phé
duyét cho minh bang cach chia nhé cdc giao dich dé giam gia tri cua timg giao
dich'®.

Néu nhin vao dénh gia cia NHTG véi cac nude khac, Anh duoc danh gia da co
quy dinh yéu ciu DPHDPCPD phai thong qua giao dich gia dinh néi trén va cd dong cod
loi ich lién quan khong duoc quyén bo phiéu. Tuy nhién MY lai khong c6 quy dinh
nay. Cac nude thudc ASEAN nhu Singapore, Malaysia, Thai Lan, Indonesia déu yéu
cau DPHPCD phai thong qua giao dich trong khi Philippines, Campuchia khong yéu
cau.

Khuyén nghi: Nghién ctru nay dé xuat Luat Doanh nghiép c6 thé bd sung quy
dinh: giao dich giita céng ty véi c6 dong cong ty ndm giir trén 50% tong so c6 phan
va cé gid tri giao dich it nhdt 10% tong gid tri tai san, thi phai dwoc PHPCD théng

18 Can ¢6 quy dinh riéng nhim tranh trueong hop nay xay ra nhu cic quy dinh tai Listing rules cua Anh (Piéu
10.2.10)
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qua va c6 déng cé lpi ich lién quan khéng dwoc quyén bo phiéu. Quy dinh nhu trén
vira gitip ngan chin t6t hon giao dich tu loi, vira gitip ting diém danh gia tir NHTG.

Liéu quy dinh c6 yéu cAu mét to chirc bén ngoai ra soat ndi dung ciia giao
dich truée khi dwoc ky két va thuc hién? (0-1 diém)

Yéu cau nay caa NHTG ciing nham muc dich kiém soat chit ch& hon viéc
thong qua giao dich tu loi, tranh sy anh hudng va thao ting cia ¢ dong kiém soat 1én
HPQT va quyét dinh cia PHPCD. T chic bén ngoai ¢ day c6 thé 1a to chic kiém
toan hay cac t6 chirc tu van tai chinh doc 1ap voi cong ty. Tuy nhién, quy dinh nay néu
dugc ban hanh ciing can can nhac dén chi phi phét sinh dbi véi doanh nghiép bao gdm
chi phi thué cong ty kiém toan doc 1ap hay chi phi phat sinh do cham tr& vé thoi gian
dé thong qua hop dong.

Néu nhin vao kinh nghiém qudc té, mét lan nita, Anh da c6 quy dinh nay trong
d6 yéu cau phai hoi y kién Financial Conduct Authority (Co quan doc 1ap c6 tham
quyén giam sat, ban hanh cac quy dinh lién quan t&i hoat dong tai chinh). Trong khi
d6, My khong ¢ quy dinh nay. Singapore, Malaysia, Thai Lan, Indonesia déu c6 quy
dinh yéu ciu cong ty doc 1ap ra soat lai giao dich.

Thai Lan quy dinh, d6i v6i cong ty dai chung, giao dich voi nguoi ¢6 lién quan
phai dugc thong qua bo1t PHDCD. Trudce khi tri¢u tap PHDCD, cong ty phai thué mot
cong ty tu van tai chinh doc lap (Independent Financial Advisor) dé ra soat va cho ¥
kién vé nhirng van dé sau'’:

- Su hop 1y va loi ich cua giao dich cho cong ty

- Su cong bang, khong thién vi cua cac diéu kién va gia ca cua giao dich

- Ly do tai sao c6 déng nén bo phiéu chap thuan giao dich, cac rai ro

Sau d6, cong ty con phai giii cac ¥ kién cua IFA cung voi gidy moi triéu tap
hop PHPCP cho Uy ban chimg khoan Thai Lan (SEC) va S¢ giao dich ching khoan
Thai Lan (SET) dé co quan ndy xem xét vé su thich hop va day du cua cac y kién it
nhit 5 ngay trudc khi giri ¢ dong.

Péng thoi, ngodi cac danh gia cua IFA, gidy moi hop DPHPCD con phai bao
gdm nhirng thong tin sau:

- Thong tin giri cho S& giao dich chig khoan khi cong ty dong ¥ viéc bat dau
qua trinh thoa thuan 13p giao dich

- Tom tit thong tin cua cong ty: danh sach HDQT, cd dong 16m, hoat dong kinh
doanh hién tai va dinh huéng, cac giao dich noi bo, tom tat tinh hinh tai chinh trong 3
niam va bdo céo tai chinh trong nim gan nhat, ddnh gia cua cac nha quan Iy (MD&A),
yéu t6 rui ro. ..

7 https://www.set.or.th/en/requlations/simplified regulations/connected transactions pl.html
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- Tén, s6 luong cb phan sé hitu cta c6 dong khong cd quyén biéu quyét trong
giao dich

- Y kién ctia chuyén gia doc 1ap nhu chuyén gia dinh gia tai san

- Quan diém cua HPQT vé su hop ly va lgi ich cho cong ty cua giao dich voi
nguoi co lién quan so voi thuc hién giao dich vai bén ngoai.

Khuyén nghi: Dé b sung quy dinh nay, nghién ciru cho rang can phai than
trong danh gia nang lyc cta cic cong ty tu van tai chinh hodc kiém toan doc lap dé
phuc vu cho hoat ddng néi trén, dong thoi xay dung cac hudéng dan cy thé nhitng van
dé can phai ra soat d6i voi giao dich. Nghién ctru dé xuit bude dau bd sung quy dinh
d6i vi cac cong ty niém yét trén thi truong chimg khoan vao Nghi dinh vé quan tri
cong ty ap dung voi cong ty dai chung (Nghi dinh 71/2017/ND-CP). Nhitng cong ty
nay nhin chung c6 tiém luc va c6 kha ning tuan tha cao hon cic cong ty dai chung va
khong phai dai ching thong thuong.

James c6 phai cong khai cac lgi ich c¢6 lién quan véi HDQT hay khong? (0-
2) va cong ty A c6 phai cong khai giao dich trén trong cac bao cao thwong nién
hay khong? (0-2)

NHTG dénh gia Viét Nam déu dugc diém t6i da cho ca 2 cau hoi nay. Doi voi
viéc James c6 phai cong khai céc loi ich lién quan véi HPQT, NHTG sé& cho diém tdi
da néu tat ca thong tin vé loi ich ctia James va thong tin vé giao dich dugc cong khai
voi HDQT.

Diéu 162 Luat Doanh nghiép quy dinh ngudi dai dién cong ty ky hop dong phai
thong bao cac thanh vién Hoi déng quan tri, Kiém soat vién vé cac doi tuong co lién
quan ddi véi hop dong, giao dich do; dong thoi kém theo du thao hop dong hoac noi
dung cha yéu cua giao dich. Ngoai ra, Piéu 159 Luat Doanh nghiép ciing quy dinh
thanh vién HPQT, nguoi quan 1y doanh nghi¢p phai cong khai cac loi ich lién quan
cta ho véi cong ty. Viéc thuc hién ké phai phai tién hang trong 7 ngay 1am viéc ké tir
ngay phat sinh céc loi ich lién quan.

Déi véi cong khai giao dich trong bao cao thudng nién, NHTG cho diém t6i da
néu quy dinh yéu cau cong khai diéu khoan cua giao dich va loi ich c6 lién quan cia
James trong bao cao thudong nién.

Thong tu 155/2015/TT-BTC vé hudng dan cong bd thong tin trén thi trudng
ching khoan dd c¢6 cic quy dinh chi tiét vé cac thong tin phai c6 trong Bao cdo
thuong nién tai Phy luc 4. Theo d6, chi c6 cong ty niém yét bat budc phai cong bd
thong tin trong bao c4o vé hop ddng hozc giao dich giira cong ty Véi cong ty, cac cong
ty con, cic cong ty ma coéng ty nim quyén Kiém soat cua ngudi quan 1y cong ty va
nhitng ngudi lién quan t6i cac dbi twong nodi trén. Danh sach ngudi ¢ lién quan cia
cong ty cling phai dugc cong khai trong Bao c4o tinh hinh quan tri céng ty niém yét.
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Cong ty A c6 ngay lap tirc phai cong khai giao dich cho cong ching hay
khong? (0-2)

NHTG yéu cau cong ty phai ngay 1ap tirc cong khai giao dich cho cong chiing,
c6 dong hodc cac co quan c6 thAm quyén va s& cho diém t6i da néu thong tin bao gdm
diéu khoan ctia giao dich va loi ich lién quan cta James.

NHTG danh gia Viét Nam chi yéu cau cong ty cong khai giao dich cho cong
chung vé giao dich nhung khong bao gém cong khai cac loi ich lién quan cua James.
Trén thyc té, Piéu 9, Pidu 12 Thong tu 155/2015/TT-BTC vé cong bd thong tin bat
thudng quy dinh cong ty dai chung phai cong bd thong tin bat thuong trong thoi han
24 gior ké tir khi ¢6 quyét dinh cia PHPCD hoic HPQT vé viée théng qua hop dong,
giao dich gitra cOng ty v61 nguoi ndi bd hode ngudi co lién quan. Quy dinh khong néu
rd viée cong khai céac loi ich lién quan cua c6 dong kiém soat hay HPQT trong giao
dich.

Thai Lan quy dinh rat & viéc cong bd thong tin thong qua cong thong tin cta
s& giao dich ching khoan Thai Lan (SET) nhu sau. Cong ty phai ngay 1ap tic cong bd
thong tin trong ngdy ma PHPCD, HPQT ra quyét dinh hoic vio 9 gid sing ngay
hom sau nhiing thong tin bao gom:

- Ngay, thang, nam cua giao dich va tén cua doi tac

- MO ta vé tai san, dich vu, hd tro tai chinh s& duoc cung cép. Trong truong hop
von dau tu, tén va loai hinh dau tu, cac hoat dong kinh doanh, tom tit bao cdo tai
chinh va hi¢u qua hoat dong, danh sach cd dong 16n va thanh vién HDQT cua cong ty
dau tu phai duoc néu rd.

- Tong gia tri va phuong phap do ludng tong gia tri, tong gia tri giao dich,
phuong thirc thanh toan, diéu kién, 13i suét, diéu khoan thanh toan 13i va bao 1anh (néu
co)

- Tén cua nhitng nguoi co lién quan va cu thé lién quan nhu thé nao.

- M6 ta vé quyén loi ctia nguoi o lién quan trong viée tién hanh giao dich.

- Nguén tién dé mua tai san va sy hop 1y trong viéc phan bd ngudn tién do.
Trong trudng hop cho vay, cac didu kién c6 thé anh huong dén quyén c6 dong phai
dugc néu cu thé vi du nhu anh huong dén mure tra co tie.

- Néu r0 tén cua thanh vién HDQT c6 lg1 ich lién quan hodc 1a nguoi co lién
quan va chi rd rang nhitng ngudi trén da khong tham dy cude hop HPQT va khong c6
quyén biéu quyét.

- Quan diém ciia HDQT d6i véi viéc tham gia giao dich vé tinh hop 1y, loi ich
cua cong ty so voi viéc thuc hién giao dich dé voi mot ngudi doc 1ap bén ngoai, cling
nhu céc rui ro lién quan.
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- Y kién cua ty ban kiém toan va/hodc thanh vién HDQT khac véi ¥ kién cua
HDQT.

Kién nghi: Quy dinh cta Thai Lan cho thiy su chat ch& va chi tiét trong viéc
cong khai thong tin vé giao dich va nguoi ¢ lién quan. Viét Nam c6 thé hoc hoi theo

quy dinh nay va stra d6i trong Thong tu 155/2015/TT-BTC.
b. Mirc @6 dé dang khéi kién

Bang 9: Mirc d9 dé dang khéi kign: Panh gia cia NHTG, Quy dinh cua Viét
Nam hién tai/ D€ xuat sira doi, bo sung quy dinh

Mirc d9 dé dang | Piém | Panh gia | Quy dinh cia Viét Nam hién tai/ D& xuit sira
khéi kién 2/10 cia ddi, bd sung quy dinh
NHTG

1.  Truéc khi 0 | Khong Bii bo yéu cau phai s¢ hitu it nhét 6 thang.
k{lél klén’ ~11éu (;6 B6 sung quy dinh tai Piéu 114.2 néu rd: quyén
d?ng fo hAu:u 10% cta co dong s¢ hitu 10% c6 phan (hodc 1%)
C(? phan cor'1§ ty A dwoc kiém tra cdc tai lidu vé hop dong, giao dich
C(? d‘uiqcmklein ‘tra phdi duge Pai hdi dong c6 dong hodc Hpi dong
ce.lc tai licu vé giao quan tri chdp thudn tai Piéu 162.
dich trén khong?
(0-1)
2. Li¢u nguyén 0 | Khong Bo6 Luat T tung dan sy 2015 d3 quy dinh vé

don c6 thé tiép can
dugc bat ky tai
liéu nao tir bi don
va nhan chung khi
xét xu (during
trial) hay khong?
(0-3)

nghia vu thong bao cho cac duong sy vé céc tai
lidu, ching cir d3 giao nop (Khoan 2 Diéu 24);
nghia vu phai gtri cho duong su khac hoac nguoi
dai dién hop phap cta ho ban sao don khaoi kién
va tai liéu, chung ct (Khoan 9 Diéu 70); nghia
vu khi giao nop tai liéu, ching cir cho Toa an thi
phai sao guri tai liéu, ching cir @6 cho duong su
khac hodc nguoi dai dién hop phap cua duong su
khac (Khoan 5 Biéu 96)

Tuy nhién, day 1a nhitng quy dinh méi trong Bo
Luat T6 tung dan sy 2015. Pén nim 2017
TANDTC méi co giai dap huéng dan vé viéc
phai cung cap tai liéu, thong tin cho dwong su.
Do vay, Viét Nam c6 thé chua duoc tinh diém do
cac quy dinh nay chua di vao thuc tién. Luat
Doanh nghiép co thé bo sung, nhic lai van dé
nay va vién dan téi quy dinh cua Bo Luat té tung
dan su 2015.
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3. Liéu nguyén
don c6 thé yéu cau
tiép can tai lidu tur
bi don ma khong
phai chi rd tén tai
liu cu thé hay
khong? (0-1)

Khong

Bo Luat T6 tung dan sy 2015 Diéu 106 quy dinh
16 dwong sy phai ghi 16 tai liéu, ching cr can
cung cap khi yéu ciu co quan, to chirc, ci nhan
cung cép tai liéu van ban hodc khi yéu cau Toa
an thu thap, tai liéu chimg cir (Piéu 106).

Pé tao diéu kién dé dang hon cho c6 dong khoi
kién trong truong hop nay, quy dinh phép luét co
thé thiét ké theo hudng nguyén don khi yéu cau
c6 thé khong ghi cu thé tén tai liéu ching clr can
cung cip ma chi cin ghi nhimg tai liéu duoc sir
dung trong nhiing cudc hop c6 lién quan hodc
duogc ban hanh boi 1 ¢4 nhan, t6 chirc cu thé. Tuy
nhién, viéc str d6i quy dinh nay phai trong pham
vi cia Bo Luat T6 tung dén su.

4.  Li¢u nguyén
don co thé truc
tiép chat van bi
don va  nhéan
chung khi xét xu
hay khong? (0-2)

Chi duoc
hoéi nhiing
cau da
duoc chip
thuan

Khong 16 danh gia dua trén quy dinh nao trong
Bo Luat T4 tung dan su 2015. Didu 261 vé phat
biéu khi tranh luan va d6i dap chi quy dinh: “Khi
phat biéu vé danh gid chimg ctr, d& xuit quan
diém cia minh vé& viéc giai quyét vu an, nguoi
tham gia tranh ludn phdi can cu vao tai licu,
chuing cu da thu thap duoc va da dugc xem xét,
kiém tra tai phién toa cling nhu két qua viéc hoi
tai phién toa. Nguoi tham gia tranh ludn co
quyén dap lai y kién ctua ngudi khac.”

Céan trao doi lai véi NHTG.

5. Liéu ganh
nang ching minh
doi véi khéi kién
dan su c6 thip hon
ddi véi khoi kién
hinh sy  hay
khong? (0-1)

Khong

Phap luat Viét Nam di theo hé thong dan luat,
khong ¢ diéu khoan nao phan biét cac mirc do
ganh ning ching minh nhu hé thong thong luat.
Diém khac biét nay kho co thé sira ddi trong thoi
gian trudc mét.

6. Liéu co dong
khéi kién co6 duogc
bdi hoan céac chi
phi phap ly tu
cong ty  hay
khong? (0-2)

Co, néu
thanh cong

Piéu 72.3 Luat Doanh nghi¢p va biéu 26, Nghi
quyét 326/2016/UBTVQH quy dinh co dong
dugc bdi hoan chi phi néu khai kién thanh cong.
Pé duogc 2 diém theo NHTG phai quy dinh cb
doéng dugc bdi hoan chi phi du khoi kién thanh
cong hay khong. Tuy nhién, quy dinh theo
NHTG can phai duoc can nhic than trong, phai
can bang giira loi ich cua co dong khai kién véi
nhitng rai ro vé viéc ¢ dong co thé loi dung loi
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thé nay dé khai kién pha réi cong ty, tao chi phi
cho cong ty.

Trén thyc té, Anh, My, Nhat, Singapore,
Malaysia va nhiéu nudc khac ciing chi quy dinh
c6 déng duoc bdi hoan chi phi néu khoi kién
thanh cong.

Truwée khi khoi kién, liéu ¢6 dong sé hitu 10% c6 phin cong ty A c6 dwoc
kiém tra cac tai liéu vé giao dich trén khong? (0-1)

NHTG danh gia Viét Nam chua c6 quy dinh cho phép c6 dong so hitu 10% c6
phan duoc kiém tra cac tai liéu vé giao dich véi nguoi ¢6 lién quan nhu trén.

Trén thuc té, Luat Doanh nghiép 2014 quy dinh c6 dong hodc nhém cb dong so
hitu tir 10% tong s6 ¢ phan pho thong trd 1én trong thoi han lién tuc it nhat 06 thang
c6 quyén xem xét va trich luc s6 bién ban va cac nghi quyét cua Hoi dong quan tri,
béo cdo tai chinh gitta ndm va hang nam theo mau cua hé thong ké toan Viét Nam va
cac bao cao cua Ban kiém soat. Nhu vy, dé c6 quyén kiém tra céc tai liéu nghi quyét
cuia Hoi dong quan tri... co dong phai dap tng 2 diéu kién: (i) so hitu tir 10% tong sd
¢ phan tré 1én va (ii) trong thoi han lién tuc it nhat 6 thang; do d6 khong dap tng
duoc yéu cau cia NHTG.

Pong thoi, da c6 nhiéu kién nghi cia doanh nghiép cho thay diéu kién phai so
hitu trong thoi han lién tyc it nhat 6 thang 13 khong hop 1y, han ché quyén cua céac cd
dong.

Khuyén nghi: Nghién ctru dé nghi bai bo diéu kién phai so hitru trong thoi han
lién tuc it nhat 6 thang va quy dinh r& hon rang: cac c6 dong so hitu 10% c6 phan
dwoc kiém tra cdc tai liéu vé hop dong, giao dich phdi dwoc Dai hi dong cé dong
hodc Hpi dong qudn tri chdp thudn tai Piéu 162.

Liéu nguyén don c6 thé tiép cin dwoc bat ky tai liéu nao tir bi don va nhén
chirng khi xét xir hay khong? (0-3)

NHTG danh gi4 hién tai nguyén don khong thé tiép can duogc tai liéu tir bi don
va nhan ching khi xét xir (0 diém). NHTG sé& cho diém néu nguyén don co thé tiép
can cac tai liéu sau: thong tin ma bi don du kién sir dung dé bao chita; thong tin truc
tiép chirng minh cac su that cu thé trong cao budc cua bi don; bat cur thong tin nao lién
quan téi cao budc.

Tuy nhién, day c6 1& 1a diém ma NHTG can phai xem xét lai khi danh gia quy
dinh cua Viét Nam. Hién tai, Bo Luat T4 tung dan sy 2015 di quy dinh rd vé nghia vu
phai théng bao cho duong sy céc tai lidu, chung ctr da giao nop. Cu thé, Khoan 2 Piéu
24 da quy dinh:

60



“2. Pwong su, ngwoi bao vé quyén va loi ich hop phdp ciia dwong si ¢é quyén
thu thdp, giao ndp tai liéu, chieng cir ké tir khi Toa dn thu Iy vu dn ddn sw va c6 nghia
vu thong bdo cho nhau cdc tai li¢u, chang cor da giao ngp...”

Khoan 9 Piéu 70 ciing quy dinh quyén va nghia vu ctia dwong su nhu sau:

“9. Co nghia vu Quii cho dwong sw khdc hodc ngwoi dai dién hop phdp cua
he bdn sao don khai Kién va tai ligu, chung cir, tror tai liéu, chung cu ma duong su
khac da co, tai liéu, ching cur quy dinh tai khodn 2 Piéu 109 cia Bo ludt nay.”

Khoén 5 Biéu 96 ciing quy dinh vé giao ndp tai liéu, ching ctr nhu sau:

“5. Khi dwong sy giao nop tai liéu, chieng cir cho Toa an thi ho phdi sao g
tai ligu, chirng cir do cho dwong sw khdc hodc ngwoi dai dién hop phdp ciia dwong
sw khdc; doi véi tai liéu, chimg cir quy dinh tai khodn 2 Dieu 109*® cia Bé ludt nay
hodc tai liéu, chirng Cit khong thé sao Quri dwoe thi phai théng bdo bang van ban cho

)

dwong sy khdc hodc nguoi dai dién hop phap cia dwong sy khac.’

Nhu vy, co thé thiy Bo Luat té tung dan sy 2015 dd quy dinh rat cu thé quyén
duoc tiép can cac tai liéu chirng cr ma cac bén sir dung, cling nhu nghia vu sao gui tai
liéu, chung ctr cho céac bén lién quan. Tuy nhién, day la nhitng quy dinh méi trong B9
Luat T4 tung dan sy 2015 so véi Bo Luat trude. Pén nam 2017, Toa an nhan dan tdi
cao cling méi c6 giai dap hudng dan vé viéc phai cung cap tai liéu, thong tin cho
duong su'®. Do vay, Viét Nam co thé chua dugc tinh diém do cac quy dinh nay chua
di vao thuc tién.

Khuyén nghi: Luat Doanh nghiép co6 thé bé sung, nhac lai quyén tiép can bat
clr tai liéu ¢ lién quan t&i cao budc trong vu Kién va vién dan téi cac quy dinh cua Bo
Luat t6 tung dan sy 2015.

Liéu nguyén don c6 thé yéu cau tiép cin tai liéu tir bi don ma khong phai
chi rd tai liéu cu thé hay khong? (0-1)

NHTG danh gia Viét Nam khong c6 quy dinh cho phép tiép can tai liéu ma
khong phai chi rd ting tai liéu cu thé. Panh gia nay 1a hop 1y do quy dinh tai B6 Luat
T tung dan su 2015 yéu cau duong sy phai ghi rd tai liéu, chtng clr cAn cung cap khi
yéu cau co quan, tO chirc, ca nhan cung cip tai liéu vin ban hodc khi yéu cau Toa an
thu thap, tai liéu chimg ctr (Diéu 106).

Dé tao diéu kién d& dang hon cho ¢b dong khaoi kién trong trudng hop nay, quy
dinh phép ludt co thé thiét ké theo hudng nguyén don khi yéu cau cé thé khong ghi cu
thé tén tai liéu ching ctr can cung cap ma chi can ghi nhitng tai liéu duogc st dung

;8 Khoan 2 Diéu 109 14 nhitng tai lidu lién quan t&i bi mat kinh doanh
9https://tapchitoaan.vn/bai—viet/phap—luat/nqhia—vu—sao—qui—tai—I ieu-chung-cu-cho-duong-su-khac-cua-
duong-su
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trong cudc hop ¢6 lién quan hodc duoc ban hanh boi 1 ca nhan, to chirc cy thé. Tuy
nhién, viéc str d6i quy dinh nay trong pham vi ctia Bo Luat T tung dan sy khong phai
Luat Doanh nghiép.

Liéu nguyén don cé thé trye ti€p chat vin bi don va nhan ching khi xét xir
hay khong? (0-2)

NHTG danh gia quy dinh ctia Viét Nam chi cho phép nguyén don chét van bi
don v6i nhitng cau hoi duoc chip thuan tir truée va chi duge 1 diém trong cau hoi
nay. NHTG sé& cho 2 diém néu nguyén don c6 thé truc tiép chat vat bi don va nhan
chung bang bat ctr cau hoi nao.

Nhom nghién ctru da ra soat Bo Luat T tung dan sy 2015 nhung khong tim
thdy quy dinh cu thé ndo vé vin dé noi trén. Piéu 261 Bo Luat T tung dan sy 2015
chi quy dinh:

“Khi phat biéu Vé danh gid chirng Ciz, dé Xudt quan diém Ciia minh vé viéc gidi
quyét vu dn, nguoi tham gia tranh lugn phdi cdn cit vdo tai liéu, chimg cie da thu thap
dwoc va da dwot xem xét, kiém tra tai phién toa ciing nhw két qua viéc héi tai phién
t6a. Nguwoi tham gia tranh ludn c¢é quyén dap lai y kién cia ngwoi khdc.”’

b

Do vay, can thiét phai trao doi lai voi bén danh gia cia NHTG d6i véi cach
hiéu vé cau hoi nay.

Liéu ganh ning chirng minh ddi véi khéi kién dan sw c6 thap hon déi véi
khéi kién hinh sy hay khong? (0-1)

NHTG danh gia ganh ning ching minh d6i v6i khéi kién dan sy khong thap
hon d6i véi khai kién hinh su va do vay khong duoc diém trong cau hoi nay.

Ganh nang chirmg minh 13 mot khai niém xuét phat tir hé thong thong luat & cac
qudc gia nhu My va Anh. Mitc d6 génh ning chimg minh theo hé thdng thong luat
dugc chia thanh nhiéu cap d6 va tuong tmg véi d6 dugc ap dung trong céc trudng hop
khéac nhau. Di v&i mot vu an hinh sy, ganh nang chirng minh ddi vai cao budce cb toi
thuong & mac do goi 1a “trén muc nghi ngd hop Iy” (beyond a reasonable doubt).
Diéu d6 ¢6 nghia, duong sy can phai c6 nghia vu chiing minh, chiing ctr mét cach xac
dang nham loai bo tat ca cac nghi ngd dua trén Iy tri. Pay la mic d6 ganh ning ching
minh cao nhét trong cac murc do.

Trong khi d6, d6i voi vu 4n dan su, ganh ning chimg minh thuong thap hon
kha nhiéu, & murc “bang ching vu thé” (preponderance of evidence). Diéu d6 c6 nghia
duong su c6 nghia vu chimg minh d& xuit cia minh c6 kha niang ding nhiéu hon 1a
kha nang sai. Hay noi cach khac, chimg minh xac suat dé dé xuat 13 dung 16n hon
50%.

Nghia vu chirng minh dbi véi vu an dan sy & mac thap hon nghia vu ching

minh d6i véi vu 4n hinh su, hodc thdp hon muc d6 “trén mirc nghi ngd hop Iy ¢o
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nghia nguyén don, ¢ day la c6 dong khai kién, chi can phai thuyét phuc tham phan véi
cac bang chimg c6 xac suit dung thip hon. Piu d6 ciing c6 nghia, cd dong co thé dé
dang khoi kién hon, cdn mirc do ching minh thap hon va thoi gian cho mét vu kién
cling sé& twong ddi ngan hon.

Doi v6i cac qudc gia theo hé théng dan ludt, cac qudc gia nay thuong khong cd
su phan biét vé ganh ning ching minh gitta dan su va hinh sy. Vi du nhu, Nhat Ban
yéu cAu chirng minh cac bang chimg, ching cir 13 ding v6i xac sudt twong ty véi mirc
d6 “trén muc nghi ngd hop 1y trong khi My chi yéu cau xac xuat “c6 kha ning ding
nhiéu hon”?. Phép luat Viét Nam di theo h¢ théng dan luat va cling khong co diéu
khoan nao phan biét cac mirc do ganh niang ching minh nhu hé théng thong luat. Do
vay, viéc stra doi dé dap ung yéu cau nay cia NHTG c6 tinh kha thi khong cao trong
thoi gian trudc mat.

Liéu co dong khéi kién cé dwoe bdi hoan cac chi phi phap 1y tir cong ty hay
khong? (0-2)

NHTG danh gia Viét Nam dugc 1 diém do c6 dong khoi kién s& dugc bdi hoan
chi phi phap 1y tir cong ty néu khéi kién thanh cong. NHTG sé& cho 2 diém néu ¢
d6ng khoi kién dugc bdi hoan chi phi phap 1y du thanh cong hay khong.

banh gia trén 1a hop ly dua theo quy dinh cua Luat Doanh nghi¢p va Nghi
quyét cta Uy ban thuong vu quéc hoi. Luat Doanh nghiép, Khoan 3 Piéu 72 quy dinh
chi phi khéi kién trong treong hop thanh vién khoi Kién nhan danh cong ty duoc tinh
vao chi phi ctia cong ty, trir trudng hop thanh vién khéi kién bi bac yéu cau khai kién.

Piéu 26 Nghi quyét 326/2016/UBTVQH vé nghia vu chiu 4n phi dan su so
thim ciing quy dinh (i) nguyén don phai chiu toan bd 4n phi dan su so thim trong
truong hop toan bd yéu cau cua nguyén don khong dugc Toa an chip nhan va (ii)
nguyén don phai chiu 4n phi dan sy so thAm twong ng véi phan yéu cau khong dugc
Toda an chap nhan.

Quy dinh nay can phai dugc can nhic than trong, phai can bang giira loi ich cua
cd dong khaoi kién véi nhitng rai ro vé viéc c6 dong co thé loi dung loi thé nay dé khoi
Kién pha rbi cong ty, tao chi phi cho cong ty. Truong hop quy dinh theo huéng cd
d6ng khoi kién dugc bdi hoan chi phi phap 1y du thanh cong hay khong, can thiét phai
c6 quy dinh chit ché trong viéc tiép nhan yéu cau khdi kién ciia Toa an voi cd dong
khoi kién. Ngoai ra, néu stra dbi theo huéng bdi hoan chi phi phap 1y du thanh cong
hay khong trong Luat Doanh nghiép thi s& xung dot vai Nghi quyét cuaa UBTVQH.

Céac qubc gia nhu Anh, My, Nhat Ban, Singapore, Malaysia... déu quy dinh c6
dong khai kién thanh cong méi duge bdi hoan chi phi khdi kién. Trudng hop duy nhat
quy dinh bdi hoan chi phi phap 1y du thanh cong hay khong 13 ctia Thai Lan.

20 Clermont (2004). Standard of Proof in Japan and the United States, Cornell International Law Journal. Vol 37 (2).
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c¢. Trach nhiém cia ngwoi quan ly

Bang 10: Trach nhiém cia ngwoi quan ly: Panh gia cia NHTG, Quy dinh cia
Viét Nam hién tai/Dé xuit sira d6i, bd sung quy dinh

Trach nhiém ciia nguwdi | Piém | Panh gia Quy dinh ciia Viét Nam hién tai/
quan ly 4/10 | cta NHTG |  pé xuit sira dbi, b6 sung quy dinh
1. Liéu c6 dong so hitu 1|Cé Diéu 161. Luat Doanh nghiép
10% c6 phan cta cong ty Co dong, nhom cb dong sé hitu it nhét
A ¢6 quyén khoi kién vé 1% s6 ¢6 phan pho thong lién tuc trong
thiét hai ma giao dich tu thoi han 06 thang c6 quyén ty minh
loi gdy ra cho cong ty? (0- hodc nhan danh cong ty khai kién trach
1) nhiém dan sy dbi véi thanh vién Hoi
dong quan tri, Giam doc hoiac Tong
giam déc...
2. Liéu James co phai 1| Chiutrach | Puoc 1 diém do quy dinh tai Diéu 162.
chiu trach nhiém vé thiét nhiém
hai ma giao dich gdy ra trong Cé dong duoc khoi kién trich nhiém
cho cong ty? truong hop dan su dbi véi thanh vien HPQT trong
(0-2) Je}meg du’(_{‘C treong hop ho vi pham nghia vy nguoi
Xaﬁ, de Ia quan ly cong ty. Céac trach nhi¢m cua
thiéu can nguoi quan 1y cong ty dugc xac dinh tai
trong Piéu 160 bao gdm: thuc hién quyén va
nghia vu dugc giao 1 cach trung thyc,
can trong, tét nhat nham bao vé loi ich
hop phap cua cong ty.
3. Liéu cac thanh vién 0 | Khong chiu | Luat Doanh nghiép c¢6 thé quy dinh:
Ho1 déng quan tri khac co trach thanh vién HDQT phai chiu trach nhi¢m
phai chiu trach nhi¢m vé nhiém lién déi néu vi pham nghia vy can trong
thiét hai ma giao dich gay (hodc cac trach nhiém tai Diéu 160)
ra cho cong ty? (0-2) trong viéc phé duyét hop dong, giao
dich voi ngudi ¢6 lién quan; dong thoi
giai thich khai niém vé trach nhiém can
trong
4. James co phai dén bu 1|Co Khoan 4 Diéu 162 Luat Doanh nghiép
thi¢t hai gdy ra boi giao 4. Hop dong, giao dich bi vo hiéu va xir
dich trén néu c¢6 dong khoi ly theo quy dinh cua phap luat khi dugc
kién thanh cOng hay ky két hoic thuc hién ma chua duoc
khong? (0-1) chap thuan theo quy dinh tai khoan 2 va
5. James c6 phai hoan 1|Co khoan 3 Diéu nay, giy thiét hai cho

tra cac loi ich thu duogc tur
giao dich néu ¢ dong khai
kién thanh cong hay
khong? (0-1)

cong ty; nguoi ky két hop dong, cd
déng, thanh vién Hoi dong quan tri hodc
Giam doéc hoac Tong giam dbc co lién
quan phdi lién déi boi thwong thiét hgi
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phat sinh, hoan tra cho cong ty cdc
khodn lgi thu dwec tir viéc thuc hién
hop dong, giao dich dé.

6. James c6 bi bai nhi¢m 0 | Khong B6 sung hinh thirc “xtr phat b sung”
néu c6 doéng khoi kién trong Nghi dinh 108/2013/ND-CP vé xur
thanh cong hay khong? (0- phat vi pham trong linh vyc ching
1) khoan: thanh vién HPQT vi pham sé&

khéng duoc dai dién hodc ndm gitr vi tri
quan ly & bat ky cong ty nao it nhat 1
nam néu c6 dong khoi kién thanh cong.

7. Toa 4n c6 thé huy 0 | Chitrong | B6 sung quy dinh giao dich v6 hiéu néu
giao dich néu c6 dong khoi truong hop | thanh vién HPQT duoc xac dinh 1a vi
kién thanh cong khong? (0- dugc xac pham nghia vu can trong (1 diém)
2) dinh 14 Itra

dao

Liéu c6 dong sé hitu 10% c6 phin ciia cong ty A c6 quyén khéi kién vé
thiét hai ma giao dich tw lgi gay ra cho cong ty? (0-1)

Viét Nam dé c6 quy dinh cho phép c6 dong so hitu 1% cb phan trong thoi han
6 thang co quyén khai kién trach nhiém dan sy véi ngudi quan 1y doanh nghiép tai
Diéu 161 Luat Doanh nghiép va da dugc NHTG ghi nhan.

Liéu James c6 phai chiu trach nhiém vé thiét hai ma giao dich giy ra cho
cong ty? (0-2 diém)

NHTG danh gia quy dinh hién tai cua Viét Nam duoc 1 diém do d3 quy dinh
James phai chiu trach nhiém vé thiét hai ma giao dich gay ra cho cong ty néu James
duoc xac dinh 1a thiéu can trong.

Péi voi cau hoi nay, NHTG dua ra thang diém nhu sau:

+ 0 diém néu James khong phai chiu trach nhiém hoac chi chiu trach nhiém néu
duogc xac dinh 1a Itra dao (fraud) hoac co y dinh lira dao (bad faith)

+ 1 diém néu James phai chiu trach nhiém néu duoc xac dinh 1a thiéu can trong
(negligent)

+ 2 diém néu James phai chiu trach nhiém néu giao dich dugc xac dinh Ia
khong cong bang hodc giy thiét hai cho cac c6 dong (unfair or prejudicial).

Viét Nam duge 1 diém nho quy dinh tai Diéu 160 va Piéu 162 Luat Doanh
nghiép. Theo d6, ¢o dong duoc khoi kién trach nhiém dan su ddi véi thanh vién
HDQT trong truong hop ho vi pham nghia vu nguoi quan 1y cong ty. Cac trach nhiém
ctia ngudi quan 1y cong ty duoc xac dinh tai Bidu 160 bao gém: thuc hién quyén va
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nghia vy dugc giao mot cach trung thuc, cdn treng, tot nhat nham bao vé lgi ich hop
phép cia cong ty.

Vay tai sao NHTG lai cho diém dua trén tiéu chi ndi trén? Liéu Viét Nam co
nén/cé thé thay doi quy dinh trén va lam nhu thé nao dé thay do6i?

Péanh gia caa NHTG trong phan nay dya trén cac khai niém trong hé théng
thong luat vé hanh vi vi pham va twong ung 1a cic ganh ning chimg minh céc hanh vi
vi pham d6. Theo d6, trong hé thong thong lut, hanh vi lira dao (fraud) va hanh vi
thiéu can trong (negligent) 14 khac nhau. Hanh vi Itra dao dugc dinh nghia 14 viéc ¢6
dién giai hoic che giéu mot sy that ma nan nhan tin tudng va dua vao, dé gay thiét hali
cho nan nhan. Céac nhén t6 dé xac dinh mot hanh vi 13 Iira dao bao gom:

- Cb tinh dién giai hoic che gidu mét sy that dé thuc hién hanh dong nao dé toi
nNan nhan

- Nan nhan tin vao sy dién giai sai do
- Nan nhan chiju thiét hai vi hanh dong trén do su tin tuéng vao dién giai sai.

Pé ching minh mét hanh vi 14 Itra dao, nguyén don phai chimg minh duoc tat
C4 cac nhan t6 ndi trén.

Trong khi d6, hanh vi thiéu can trong 13 hanh vi do mét ¢4 nhan c6 nghia vy
can trong véi nan nhan, nhung hanh dong thiéu can trong - dudi muc hiéu biét, k§
ning va kinh nghiém cta mot nguoi binh thudng o vi tri d6 can co va gay thiét hai
cho nan nhan. Trong quan tri cong ty, nghia vu can trong (duty of care) thuong duoc
quy dinh 6 rang trong Luat Doanh nghiép cac qudc gia. Theo dé, thanh vién HDQT
c6 nghia vu hanh dong mét cach can trong. Hanh dong can trong cua thanh vién
HDQT duoc xac dinh 13 hanh dong dua trén kién thire, ki nang va kinh nghiém thong
thuong ma mdt thanh vién HPQT thuong c6 hodc dugc trong doi phai co khi 1a thanh
vién HDQTZ.

Thong thuong, tdoa an ¢ cac nudc ap dung thong luat quan niém nhiing cao
budc nghiém trong thudng c6 xac suat xay ra thap hon va do vay, sic manh cta bang
chung, ching ¢t hay ganh nang ching minh d6i véi cao budc nay tir phia nguyén don
cling phai Ién hon®®. Lira dao 1a mot cdo budc nghiém trong hon so véi thiéu can
trong, vy nén theo quan niém trén, nguyén don can phai thu thap nhitng bang ching
thuyét phuc hon dé chirng minh mot nguoi 1a lira dao so véi mot nguoi 1a thiéu can
trong. Ching minh bi don 1a Itra dao trong hé théng thong luat s& mang lai loi ich cho
nguyén don 16n hon so véi chang minh bi don 1a thiéu can trong. Vi du nhu, trach
nhiém cua bi don néu bi coi 14 lira d4o s& khong bi gidi han, dé dang hon dé choc
thing vo boc trach nhiém cua cong ty (piercing the corporate veil) va toa an thuong

2l piéu 174(2) Luat Doanh nghiép 2006 cia Vuong quéc Anh.
22 http://www.allenovery.com/publications/en-gb/Pages/Burden-of-proof-in-commercial-fraud-claim.aspx
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Chép nhan nhitng con s6 thiét hai Ion hon. Nhin chung, nhitng loi ich ndi trén sé khién
tda an yéu cau nguyén don phai c6 dugc nhitng bang chiing thuyét phuc hon néu céo
budc bi don c6 hanh vi ltira dao.

Do viy, theo NHTG, quy dinh James chi phdi chiu trdach nhiém néu bj ching
minh la lira ddo s& tao ganh nang ching minh 16n hon d6i véi nguyén don, ¢ day 1a co
dong khai kién, so véi quy dinh James phdi chju trach nhiém néu bj chitng minh la
thiéu can trong”. Tuong tu, quy dinh James phdi chju trdch nhiém néu cé dong cé thé
chitng minh giao dich trén la khéng céng bang va gdy thiét hai cho cé déng S& tao
thuan loi hon cho cac c¢6 dong khai kién so vai 2 truong hop trén. Vi khi d6, ¢ dong
khong phai ching minh hanh vi lira ¢ao hay hanh vi thiéu can trong, chi can ching
minh giao dich trén 1a khong cong bang hoic giao dich di gy thiét hai cho minh va
c6 dong khac.

O Viét Nam, Bo Luat Dan su 2015 chi quy dinh vé hanh vi lra ddi trong giao
dich tai Piéu 127 13 gan nhat véi hanh vi lira dao trong giao dich dan sy ndi trén. Theo
d6, hra ddi trong giao dich dan su 1 hanh vi ¢é ¥ cia mot bén hodc cia ngudi thi ba
nhdm lam cho bén kia hiéu sai léch vé cha thé, tinh chit cua d6i twong hodc ndi dung
cua giao dich dan sy nén da xac 1ap giao dich do6. Giao dich dan sy dugc thuc hién do
bi hra dbi duogc xac dinh 1a vo hiéu. Bo Luat dan sy khong c6 khai niém vé nghia vu
can trong néi chung cling nhu nghia vu can trong d6i véi nguoi quan 1y doanh nghiép
nodi riéng.

Nguoc lai, Luat Doanh nghiép ké tir nam 1999 cho dén 2014 déu da ghi nhan
nghia vu/trach nhiém can trong cia ngudi quan 1y doanh nghiép. Tuy nhién, Luat
Doanh nghiép da khong c6 nhitng huéng dan cu thé, rd rang dé giai thich thé nao 1a
“can trong”. Di voi hé théng dan luat, viéc khong co hudng dan cu thé s& khién cho
tda 4n va cac tham phén rat ngan ngai trong viéc ap dung khai niém nay trong xét xir.
D6 ¢co thé 1a Iy do khién viéc khai kién ctia co dong dya trén vi pham cia ngudi quan
Iy 14 thiéu can trong gan nhu khong xay ra.

C6 hai hudng dé giai quyét van dé nay. Cach thar nhat, can phai lam rd khai
niém “can trong” trong Luat Doanh nghiép. Luat Doanh nghiép 2006 cia Anh quy
dinh vé trach nhiém can trong nhu sau:

“]74. Nghia vu hanh déng can trong, ¢é kj nang va man cdn

(1) Thanh vién HPOT ciia cong ty phdi hanh dong mét cach can trong, ¢ kj
nang va man can

(2) Can trong, c6 ky ndng va man cdan dwoc hiéu la hanh dong cia thanh vién
HDQOT dya trén

(a) Hiéu biét, ki nang va kinh nghiém théng thuong dwoc Ky vong cia meét
ngueol Nam Qi Vi tri thanh vién HPQOT
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(b) Hiéu biét, ki ndng va kinh nghiém théng thwong ma mét thanh vién HPQT
phdi co.”

Thai Lan 1a mot qudc gia theo hé thong dan luat nhung ciing chiu anh huong
manh cua hé thong thong luat. Luat Chimg khoan mai nhat caa Thai Lan quy dinh vé
trach nhiém can trong nhu sau:

“89/8. Khi thut hién nghia vu Ciia minh voi trach nhiém va sy can trong, thanh
vién HPQT va gidm doc phai hanh déng giong nhw mdt ngueoi binh thwong thuc hién
cdac hoat dong kinh doanh dwdi hoan canh thong thwong.

Quyét dinh ciia thanh vién HPOT va gidm doc néu ddp img dwrge cdc yéu cau
sau Sé duroc coi la da thuc hién nghia vu Mot cach trach nhiém va can trong:

(1) Viéec ra quyét dinh dwoc thyc hién véi niém tin mér cach trung thuc va can
cit hop Iy rang dé la vi loi ich tot nhat Ciia céng ty;

(2) Viéc ra quyét dinh diwoc dua trén théng tin dwoc tin rang la day di;

b

(3) Viéc ra quyét dinh khéng vi loi ich truc tiép va gidn tiép Ciia cd nhan dé.”

“89/9. Dé xem xét viéc cdc thanh vién HDQT, giam déc ¢6 thuc hién nghia vu
Ciia minh mgt cach trach nhiém va can trong hay khéng, nhiing yéu té sau sé dieoc
Xem xét:

(1) Vi tri cua ca nhan do trong cong ty;
(2) Pham vi trach nhiém cua vi tri d6 theo Ludt hodc quyét dinh cia HPOT:

(3) Bang cdp, kién thitc, nang lic va kinh nghiém bao gom cd muc dich cua
viéc bé nhiém cd nhan d6.”

Co thé thay Luat Thai Lan da ¢ gfmg quy dinh cu thé hon vé trach nhiém “can
trong” dé thuc hién. Tuy nhién, ddi vai Viet Nam, viéc quy dinh nhu trén c6 1& van
chua du dé van dung trong thuc té. Nghién ctru nay dé xuat xay dung thém tai liéu
huéng dan gom cac vi du minh hoa vé sy vi pham trach nhiém “cin trong” trong quéa
trinh thuc hién cac nhiém vu cia HPQT. Huéng din trén co thé tap hop cac an 18
trong hé thong thong luat. Hudng dan s& gitp toa an xac dinh dé dang hon trén thuc té
nhu thé nao 13 vi pham nghia vu cta thanh vién HPQT trong cong ty.

Cach tht hai la quy dinh James phdi chiu trach nhiém néu giao dich dwoc xdc
dinh la khéng céng bang hodc gdy thiét hai cho cdc ¢6 déng. Quy dinh nay ciing c6
nghia rang: mic du James dd thuc hién ddy da cac nghia vy nhu cong khai thong tin
vé ngudi ¢o lién quan, hay khéng bo phiéu dé thong qua giao dich... nhung néu giao
dich duoc xac dinh gay thiét hai cho c6 dong thi James van phai chiu trach nhiém. Dé
luat hoa quy dinh trén can thiét phai co su thao luan va thong nhat véi toa an va céc
bén lién quan vé céach thirc xac dinh thiét hai va trach nhiém ctia James va cac thanh
vién HDPQT khac.
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Liéu cac thanh vién Hdi ddng quan tri khac ¢é phai chiu trach nhiém vé
thiét hai ma giao dich gay ra cho cong ty? (0-2)

NHTG danh gia Viét Nam 0 diém ¢ cdu héi nay do thanh vién HPQT khac
khong phai chiu trach nhiém vé thiét hai hodc chi chiu trach nhiém néu dugc xac dinh
1a Itra ddo hoac co6 y dinh ltra dao.

Péi voi cau hoi nay, NHTG dua ra thang diém twong ty nhu v6i cdu hoi trén:

+ 0 diém néu ngudi quan 1y khac khong phai chiu trach nhiém hoac chi chiu
trach nhiém néu dugc xac dinh 1a Ira dao (fraud) hoic c¢6 ¥ dinh lira dao (bad faith)

+ 1 diém néu nguoi quan 1y khac phai chiu trach nhiém néu dugc xac dinh 1a
thiéu can trong (negligent)

+ 2 diém néu ngudi quan 1y khac phai chiu trach nhiém néu giao dich duoc xac
dinh 13 khong cong bang hodc gay thiét hai cho cac c6 dong (unfair or prejudicial).

NHTG trong giao dich gia dinh trén da chi ro James, ngoai viéc ban than la mot
thanh vién HPQT, con c6 kha nang dé ctr, bd nhiém thém 2 thanh vién HDPQT khac
trong HDQT gdm 5 ngudi. Nhu vy, rd rang James c6 anh hudng t6i viée quyét dinh
cua HDQT thong qua 2 thanh vién ma James bau. Do vay, muc dich cua viéc quy dinh
trach nhiém cta céc thanh vién khac cuia HPQT 14 dbi véi truong hop cb dong kiém
soat c6 quyén bo nhiém va anh huong dén quyét dinh ciia cac thanh vién HPQT khéc
trong cong ty.

Tuong ty nhu cau hoi trén, trach nhi€ém cua thanh vién HDQT dugc xac dinh
dua trén cac hanh vi khac nhau va twong ting v&1 gdnh ndng ching minh ctia nguyén
don.

Luat Doanh nghiép 2014 di ¢6 quy dinh vé trach nhiém lién d6i cta thanh vién
HDQT néu khong thuc hién mot sé cac quy dinh khi chdp thuan hop dong, giao dich
v6i ngudi c6 lién quan tai Khoan 4 Diéu 162:

“Hop dong, giao dich bi vé hiéu va xir 1y theo quy dinh ciia phdp ludt khi dwoc
ky két hodc thuc hién ma chwa dwoc chdp thudn theo quy dinh tai khoan 2 va khodn 3
Piéu nay, gdy thiét hai cho céng ty; nguoi ky két hop dong, c6 déng, thanh vién Hoi
dong quan tri hode Giam doc hodc Téng gidm déc c6 lién quan phdi lién déi boi
thuwong thiét hai phat sinh, hoan tra cho cong ty cac khoan loi thu dwoc tir viéc thuc
hién hop dong, giao dich dé.”

Theo quy dinh trén, trir khi vi pham céac khoan 2, 3 vé (i) tham quyén chdp
thudn giao dich, (ii) nghia vu phdi théng bdo cdc thanh vién Hoi dong qudn tri, Kiém
sodt vién vé cdac doi twong cé lién quan, di thao hop dong hodc ngi dung chi yéu cia
giao dich; (iii) thanh vién c6 loi ich lién quan khéng c6 quyén biéu quyét, thi ngudi ky
két, thanh vién HPQT, ¢6 dong mai phai lién d6i boi thuong thiét hai phat sinh. ..
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Nhu vay, c¢6 thé hiéu rang cac thanh vién khac cia HPQT chi phai chiu trach
nhiém néu giao dich tu lgi dugc thong qua néu vi pham céc khoan 2, 3 ma khong phai
chiu trach nhiém vi thanh vién HDQT vi pham nghia vu can trong. Theo quan diém
ctia NHTG, quy dinh nhu vay sé tao ganh ning chimg minh 16n hon cho ¢6 dong khoi
kién.

Luat Doanh nghiép do vy c6 thé quy dinh thanh vién HPQT phai chiu trach
nhiém lién déi néu vi pham nghia vy can trong (hodc céac trach nhiém tai biéu 160)
trong viéc phé duyét hop dong, giao dich v6i nguoi c6 lién quan; dong thoi quy dinh
r0 rang khai ni¢m vé trach nhiém can trong.

James c6 phai dén bu thiét hai giy ra béi giao dich trén néu c6 dong khéi
kién thanh cong hay khong? (0-1) va James c6 phai hoan tra cac lgi ich thu dwoc
tir giao dich néu c6 dong khéi kién thanh cong hay khong? (0-1)

Pbi voi 2 cau hoi nay, khoan 4 Piéu 162 Luat Doanh nghiép da quy dinh 1
truong hop khoi kién thanh cong thi ngudi ky két hop dong, cd dong, thanh vién
HDQT c6 lién quan phai lién d6i bdi thudng thiét hai phat sinh va hoan tra cho cong
ty cac khoan loi ich thu dugc. Do vay, NHTG danh gia Viét Nam déu duogc diém tai
cac chi 6 nay.

James c6 bi bii nhiém néu c6 dong khéi kién thanh cong hay khong? (0-1)

Pay duoc coi 1a mot trong nhitng quy dinh theo cach tiép can nha nuéc can
thiép vao qua trinh thuc thi bang cach quy dinh cac an phat ddi voi nhitng ngudi vi
pham. Nhu da giai thich ¢ trén, quy dinh nhiing hinh phat nang s€ giup chi phi ctua
viéc vi pham cao hon, James s& ngan ngai hon trong viéc ¢6 ¥ vi pham. NHTG sé& cho
1 diém néu James bi bai nhiém va khong dugc nam giit vi tri quan 1y trong vong toi
thiéu 1 nam néu c6 dong khoi kién thanh cong.

Hién tai, M va Anh déu dugc danh gia 1a khong c6 quy dinh nay trong khi cac
nuéc ASEAN nhu Singapore, Malaysia, Thai Lan, Campuchia déu dugc diém do co
quy dinh. Viét Nam ciing c6 thé can nhic dua vao quy dinh nay dudi hinh thic “xir
phat bo sung” trong Nghi dinh quy dinh xir phat vi pham hanh chinh trong linh vuc
chung khoan va thi truong ching khoan (Nghi dinh 108/2013/ND-CP va Nghi dinh
145/2016 Nb-CP).

Toa an c6 thé hiiy giao dich néu c6 dong khéi kién thanh cong khong? (0-2)

NHTG danh gia Viét Nam 0 diém vé6i cau hoi nay. Thang diém dugc dua ra
nhu sau:

+ 0 diém néu khi c6 dong khai kién thanh cong, Toa khong tuyén giao dich vo
hiéu hoac chi tuyén vo hiéu khi xac dinh c6 hanh vi ltra dao (fraud) hoac c¢6 y dinh hra
dao (bad faith)
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+ 1 diém khi cd dong khoi Kién thanh cong, Toa tuyén giao dich vo hiéu néu
giao dich gay thiét hai cho c6 dong

+ 2 diém khi c6 dong khoi kién thanh cong, Toa tuyén giao dich vo hiéu khi
xac dinh giao dich khong cong bang hoic c6 xung dot loi ich.

Bo Luat dan sy Viét Nam quy dinh chi tiét cac truong hop giao dich dan sy vo
hiéu tir Diéu 122 dén Piéu 129. Trong do, giao dich v6 hiéu c6 thé do bi hra ddi hoic
do vi pham diéu cdm cuaa Luat. Luat Doanh nghiép & khoan 4 Diéu 162 ciing quy dinh
giao dich bi vo hiéu néu nguoi ky két, ¢ dong vi pham khoan 2, 3 vé (i) tham quyén
chdp thudn giao dich, (ii) nghia vu phdi théng bdo cdc thanh vién Hoi dong quan tri,
Kiém sodt vién vé cic déi twong c6 lién quan, dw thdo hop dong hodc néi dung chi
yéu cua giao dich; (iii) thanh vién cé loi ich lién quan khéng cé quyeén biéu quyét.

Néu chiéu theo quy dinh trén, rd rang Viét Nam s& khong duoc diém nao theo
danh gia cia NHTG. Hién chua rd tai sao Toa an c6 thé tuyén vo hiéu néu giao dich
c6 xung dot lgi ich theo quy dinh cia NHTG & phuong an 3. Tuy nhién, NHTG danh
gia 1 diém cho Singapore, Malaysia, Thai Lan khi Toa tuyén giao dich v6 hiéu néu
xac dinh dugc hanh vi thiéu can trong khi thuc hién giao dich. Do vay, Luat Doanh
nghiép stra d6i ciing c6 thé quy dinh giao dich bi v hiéu néu xac dinh thanh vién
HPQT vi pham nghia vu can trong.

2.2.2.2 Chi sé vé qudn tri ciia cé déng
a. Quyén ciia co dong

Bing 11: Quyén ciia co dong: Panh gia ciia NHTG, Quy dinh hién tai cia Viét
Nam/ De xuat sira doi, bo sung

Quyén ciia co dong Pi¢ém | Panh | Quy dinh hién tai cia Viét Nam/ D¢ xuat
7/10 | gia cua sira doi, b6 sung
NHTG
1. Viéc ban 51% tai san 1 C6 | Piéu 135 Luat Doanh nghiép quy dinh tham
clia cong ty A c6 can sy quyén cia PHPCP trong quyét dinh dau tu
chép thuan cua DPHDBCD hodc ban sb tai san co gia tri béng hoac 16n
hay khong? hon 35% tong tai san dugc ghi trong bao
c4o tai chinh gan nhét.
2. C6 dong dai dién cho 1 C6 | Piéu 114 Luat Doanh nghiép quy dinh: co
10% c6 phan cong ty A dong hodc nhom ¢ dong so hiru tir 10% c6
c6 quyén triéu tap hop phan trd 1én trong thot han lién tuc it nhit 6
DHDCD hay khong? thang c6 quyén yéu cau triéu tap hop
DbHDCD
3. Céc dot phat hanh co 0| Khong | Luat Doanh nghiép can xem xét than trong
phan c6 can su chép van de nay. Truong hop gitt nguyén quy
thuan cua DPHDCD hay dinh vé ¢6 phan duoc phat hanh thi khong
khong? can thiét phai sira d6i theo NHTG. Trudng
hop thay d6i thi nén stra ddi theo khuyén
nghi cua NHTG.
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Nghién ciu nay khuyen nghi Luét Doanh
nghiép bo khai niém c6 phin duoc quyén
phat hanh va sira theo NHTG.

4. C6 dong c6 dugc tu
dong co quyen uu tién
mua moi lan cong ty A
phat hanh c¢6 phan hay
khong?

Co

Diéu 114 Luat Doanh nghi€p quy dinh: cd
doéng duoc quyén uu tién mua co phan moi
chao ban tuong ung véi ty 1& co phan phd
thong cua timg cd dong trong cong ty.

5. Co6 doéng co duoc
quyén chap thuan don vi
kiém toan doc lap hay
khong?

Co

Diéu 135 Luat Doanh nghiép vé PHPCP
khong ghi cu thé quyén phé duyét cong ty
kiém toan doc 1ap nhung Piéu 22 Nghi dinh
71/2017/ND-CP di gian tiép quy dinh
quyén cua BKS trong viéc dé xuat PHPCD
phé chuén t6 chirc kiém toan doc 1ap

6. Liéu sy thay doi vé
quyén cia cac loai cb
phﬁn chi duoc thuc hién
khi c6 su chép thuan cua
co dong s& hitu c6 phan
do hay khong?

Khoéng

Luat Doanh nghiép nén bo sung quy dinh
truong hop. chuyen do6i tr co phan wu dai
sang cO phan pho thong can dugc su chip
thuan cua cac ¢ dong s¢ hiru it nhat 75%
gia tri loai ¢ phan d6 (c6 thé lay ¥ kién
b'fmg van ban hodc t6 chic mot cude hop
DHDPCP riéng cho cac ¢ dong s hiru loai
¢0 phan do)

7. Truong hop 1a cong ty
TNHH, viéc ban 51% tai
san cua cong ty A co can
sur chép thuan cua cac
thanh vién hay khong?

Co

Diéu 56 Luat Doanh nghiép quy dinh quyén
cia HPTV théng qua hop dong vay, cho
vay, ban tai san c6 gia tri bang hoic 16n hon
50% tong gia tri tai san dwgc ghi trong bao
c4o tai chinh tai thoi diém cong bd gan nhat
Cua cOng ty.

8. Truong hop 1a cong ty
TNHH, thanh vién dai
dién cho 10% phéan vén
gop co quyén tri¢u tap
hop HDTV khong?

Co

Piéu 50 Luat Doanh nghiép quy dinh thanh
vién, nhom thanh vién s¢ htu tir 10% Sé
vén diéu 18 tro 1én co quyén yéu cau
triéu tap hop Hoi dong thanh vién dé giai
quyét nhitng van dé thudc tham quyén.

9. Truong hop 1a cong ty
TNHH, viéc bo sung
thanh vién méi c6 can tat
ca hodc da sb thanh vién
ddng y khong?

Khong

Loai hinh cong ty TNHH & cac quoc gia c6
nhimg dic diém rat khac nhau vé t6 chirc
quan 1y, thué va muc dich thanh lap. Can
phai thong nhat cach hiéu vé loai hinh cong
ty TNHH d6i v6i NHTG.

10. Truong hop la cong
ty TNHH, khi chuyén
nhuong phian von gop,
cac thanh vién c6 phai
chao ban cho cac thanh
vién con lai trudc khi
chao ban cho nguoi
ngoai cong ty khong?

Co

Diéu 53 Luat Doanh nghiép quy dinh thanh
vién cong ty TNHH phai chao ban phan vén
d6 cho cac thanh vién con lai theo ty 1€
twong @ng VvSi phan von gop cua
ho trong cong ty véi cing diéu kién.
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Cic dot phat hanh ¢ phin c6 cin sw chip thuan ciia PHPCPD hay khong?

Khuyén nghi ctia NHTG trong truong hop nay 1a rat rd rang: DPHDPCD phai ¢6
thAm quyén chip thudn tit ca cac dot phat hanh c6 phan cua cong ty chir khong phai
HDPQT. Yéu cau PHDCPD phai chip thuan cic dot phat hanh nhim ngin chin viéc
HDQT phat hanh ¢6 phan nham pha lodng c6 phan trong cong ty, gay thiét hai cho ¢
dong.

HPQT c6 dong lyc 16n dé lam viéc nay nhat 1a khi d6i dién véi méi de doa
thau tém doanh nghiép tir bén ngoai. HPQT s& phat hanh ¢6 phan nham lam t6 chirc
dinh thau tém s& phai mét nhiéu nguén luc hon dé dat duoc ty 1€ so hitu cao trong
cong ty, qua d6 bai nhiém HPQT hién tai. Viéc pha lodng c6 phan s& lam t6 chirc dinh
thau tom khong con dong luc thau tom hodc s€ phai dam phan truc tiép vo1 HPQT.
Pay dugc xem 1a mot bién phap kinh dién nham bao vé vi tri cta cac thanh vién
HDQT.

Tuy nhién, bién phap nay c6 thé giy thiét hai 16n cho c6 dong va cong ty do so
hitu cta cb dong hi¢n tai s€ bi pha loang va ho s€ phai mua thém cd ph?m dé dat duoc
ty 1& so hiru nhu cii. Bién phap nay ciing ¢6 thé ngan chin nhing truong hop thau tom
ma sau khi thau tom, giad tri cia cong ty s€ dugc ting 1€n hodc co thé bai nhiém
HPQT dang hoat dong khong hiéu qua®. Do vay, NHTG khuyén nghi PHPCPD phii
c6 tham quyén phé duyét tit ca cac dot phat hanh c6 phan cta cong ty nham tranh
truong hop trén xay ra.

Quy dinh cua Viét Nam c6 diém khac biét quan trong véi cach quy dinh cua
NHTG. Luat Doanh nghiép ctia Viét Nam hién tai van gitt nguyén khai niém c6 phan
duoc quyén chao ban phan biét véi khai niém cb phan dd ban. Diéu 135 Luat Doanh
nghiép quy dinh PHPCPD c6 quyén quyét dinh loai c6 phan va tong sb c6 phan timng
loai duoc quyén chao ban. Nhu viy PHDPCD c6 quyén quyét dinh sé luong c¢d phan
t6i da duoc quyén chao ban cua doanh nghiép. ThAm quyén ban cb phan duoc quyén
chao ban thuoc vé HPQT. Piéu 125 Luat Doanh nghiép quy dinh HPQT quyét dinh
thoi diém, phuong thirc va gia ban cd phan. Cach thirc quy dinh nhu trén duoc ky
vong la s€ tao diéu kién thuén loi cho hoat dong cong ty. HDQT duoc quyén tu do
hon trong viéc phat hanh, thu hut von cho doanh nghiép ma van chiu sy gigi han muc
b phan tbi da duoc quyén phat hanh cia PHPCD. Muc tiéu han ché viéc pha lodng
cb phiéu cuia HPQT van ¢ thé dugce hoan thanh. Tuy nhién, danh gia trén chua hoan
toan day du.

Truéc hét, hiy xem xét dén kinh nghiém quéc té. Nam 2006, Luat Doanh
nghiép moi ctia Anh di chinh thirc bai bo khai niém c¢6 phan duoc quyén chao ban,
chi xac dinh vén diéu 1 dua trén cb phén da ban. Trudc do Australia cling da bai bd

2 V/iéc thau tom dé bai nhiém HPQT hoat dong khong hidu qua 1a mot co ché thi trudng cuc ky quan trong nhim
dam bao HPQT phai hoat dong vi lgi ich ctia cong ty.
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khai niém nay vao nam 2001. Singapore, Malaysia, Hong Kong ciling theo xu hudng
bai bo khai niém vao nam 2006 va 2016. Cac qudc gia trén chi sir dung khai niém co
phan di ban 1a von diéu 18. Vay tai sao lai bai bo khai niém c¢6 phan dugc quyén chao
ban?**

Thi nhét, viéc dé khai niém co phan duoc quyén chao ban rat dé gy nham lan
va hiéu sai vé von diéu 1¢ thuc chét cia doanh nghiép hién c6. Viéc bai bd khai niém
nay gitp nha dau tu va ké ca co quan quan 1y nha nudc tip trung hoan toan vao cd
phan di ban cta cong ty. Trén thuc té, mot cong ty c6 thé dé cd phan duoc quyén
chao ban rat cao nhung von thyc gop 14 rat thap va thong tin cong ty d6 phat di c6 thé
gay hiéu nham vé6i nha dau tu. Luat Doanh nghiép 2014 d3 quy dinh 13 rang vén diéu
1& cong ty 1a tong ménh gia cd phan da ban cac loai®®, tuy nhién viéc nham 1an van c6
thé xay ra nhat 1a trong boi canh hoat déng du tu con thiéu chuyén nghiép va cong bd
thong tin & Viét Nam khong duogc thuc hién ddy dii, 16 rang ké ca d6i voi cac cong ty
dai chung. Mot trong nhiing 1y do sira ddi & Singapore 13 vi nguyén nhan nay*

Tht hai, quan trong hon, viéc x4c dinh mot murc tran co ph?m duoc phat hanh
thudng rat kho khan do thuong khong dua trén mot 1y do cu thé nao. Vi du, nhu cau
thu hit vén hodc chéng thau tém bang pha lodng ¢ phiéu déu can diéu chinh ting cb
phan dugc quyén phat hanh. Tuy nhién, s6 lwong can phat hanh trong mdi trudng hop
13 khac nhau. Néu cac nhu ciu trén chua xuét hién, PHDCD s& khong xac dinh dugc
mot mire tran hop 1y. Mtc tran ¢6 phan dugc phat hanh c6 thé qua cao hodc qua thap.
Néu co y thirc vé van dé nay, PHDCD s€ hanh dong mdt cach than trong trong viéc
xac dinh mirc tran c6 phan va c6 thé phai quyét dinh diéu chinh va hop nhiéu lan. Nhu
vy ca 2 muc tiéu ctia hé théng quy dinh ban dau déu khong dat dwgc ma lai phat sinh
thém 1 khai niém d& gay hiéu 1am.

Viéc bai bo quy dinh vé c¢d phiéu duge quyén chao ban s& lam ting nhan thic
ciia PHPCP vé cac van dé trén. Vi du, trong hoan canh can ting vén, PHPCD c6 ¥
thirc rd rang trong viéc phat hanh cd phan dé tang von cht khong phai pha lodng cd
phiéu. Do vay, bPHDCD c6 thé xac dinh duoc sb lugng phat hanh 1a bao nhi€u. Nguoc
lai, néu PHPCP d6ng ¥ v6i viéc ngin ngira thau tom — ddy 1a mot sy can nhic phic
tap vi co déng hién hitu ciing phai chiu chi phi vi quyét dinh nay, PHPCD s& c6 ¥
thirc rd rang trong viéc phat hanh ¢ phan dé pha lodng ¢ phiéu, chdng thau tém chir
khong phai huy déng von. Mot 1an nita, PHDCD c6 thé xac dinh duoc rd rang hon sb
luong phét hanh can thiét 13 bao nhiéu.

24 Ngoai ra, cac qudc gia Anh, Phap, Duc, Trung Qudc, Singapore, Malaysia, Thai Lan, Indonesia déu dugc NHTG
danh gia 1a c6 quy dinh yéu cau bHDCD chép thuan tét ca cac dot phat hanh ¢ phan. Anh, Singapore, Malaysia,
Hong Kong déu da bai bo khai niém cb phan dugc quyen phat hanh. Nghién ctru nay khong c6 co hoi dé tim hiéu
xem cac qudc gia con lai ¢6 st dung khai niém ¢ phan dugc quyén phat hanh hay khong.

% pjéu 111 Luat Doanh nghiép 2014

% https://learn.asialawnetwork.com/2018/09/25/what-is-the-difference-between-paid-up-and-authorised-capital/
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Viéc giao quyén cho HPQT vé van dé nay véi Iy do kho khin trong triéu tap
PHDCD 1a khong hop 1y. Quyét dinh vé phat hanh thém c6 phan gin truc tiép voi loi
ich cua timg cb déng va do vy ho can c6 ¥ thirc tham dy day du hodc uy quyén cho
nguoi khac tham dy. Hon thé nita, Luat Doanh nghiép 2014 d3 giam ty 1é can thiét dé
du hop va ty 18 biéu quyét dé thong qua quyét dinh. Do vdy, can thiét ¢¢ PHPCPD c6
trach nhiém hon chir khong giao thim quyén cho HPQT van d¢é nay.

Khuyén nghi: Nghién ctru nay khuyén nghi Luat Doanh nghiép bé khai niém
¢ phan dugce quyén phat hanh dé méi trudng kinh doanh dwgce minh bach va rd rang
hon.

Li€¢u su thay doi vé quyén cuia cac loai co6 phan chi dwge thwe hién khi c6
su chap thuén ciua co6 dong sé hiru c6 phan dé hay khong?

Khuyén nghi nay yéu cu truong hop coéng ty muon thay doi loai c6 phan cua
cd dong thi phai duoc su chap thuan cia cac cd dong nam gitr loai ¢6 phan d6. Quy
dinh nay nham bao vé quyén cta cac cd dong s hitu mot loai c¢6 phan cu thé. NHTG
danh gia Viét Nam khong c6 quy dinh nay.

Piéu 113 Luat Doanh nghiép quy dinh c6 phan vu dii c¢6 thé chuyén dbi thanh
c¢b phan pho thong theo Nghi quyét cia PHDPCD. Nhu vay, ¢6 dong nam quyén kiém
soat (so hitu trén 50% c6 phan) c6 quyén thong qua quyét dinh trén ma khong can
quan tam dén su chép thuén cta co dong thiéu s s& hitu mét loai cd ph?\n cu thé khac.
Quy dinh cua Luat Doanh nghi¢p chua bdo vé duoc quyén loi chinh dang cua cd dong
thiéu s6 trong trudong hop nay. Phan 16n cac quéc gia nghién ctru nay tim hiéu (Anh,
My, Nhat, Purc, Singapore, Malaysia, Thai Lan, Indonesia) déu quy dinh quyén thay
d6i cac quyén loi gan véi loai ¢6 phan chi thude vé cb dong so hitu loai cd phan do.

Quy dinh trong Ludt Doanh nghi¢p 2006 cia Anh nhu sau:
630(2). Quyén gdin véi cé phan®' chi dwoc thay doi néu:

(a) Theo quy dinh cia Piéu 1¢ céng ty vé su thay doi cia quyén gdn véi co
phan dé;

(b) Truwong hop Diéu 1é cong ty khéng c6 quy dinh, cé déng so hivu cé phan do
chdp thudn sie thay doi theo quy dinh ciia Chirong nay.

630(4). Sw chdp thudn thay déi trong Chuwong nay dwoc thie hién nhw sau.

(a) Sw chdp thudn bang vin ban ciia cdc cé dong sé hivu it nhdt 75% gid tri
loai ¢6 phan d6 (loai trir cé phiéu quy), hodc

(b) Mot Nghi quyét dic biét vé su thay déi quyén dwoc théng qua tai cude hop
PHDCP riéng doi véi cac c¢é dong s hivu loai ¢é phan do.

2" Anh st dung khai niém quyén gin véi ¢ phan (Right of a class) twong tng vé6i khai niém loai ¢é phin cua Viét

Nam.
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Khuyén nghi: Luat Doanh nghiép nén b sung quy dinh truong hop chuyén
d6i tir c6 phan vu dai sang cd phan phd thong can duge sy chap thuin cua cac cd dong
s& hitu it nhat 75% gia tri loai ¢ phan d6 (co thé 1y ¥ kién bang vin ban hoic to
chtrc mot cude hop PHDCD riéng cho cac ¢6 dong s hiru loai ¢d phan do)

Trwong hop 1a cong ty TNHH, viéc bd sung thanh vién méi cé can tit ca
hoic da s6 thanh vién® dong y khong?

Rét kho dé danh gia muc dich cia NHTG trong viéc dua ra khuyén nghi nay do
khong 16 NHTG dua trén loai hinh cong ty TNHH ciia qudc gia ndo. NHTG ciing
khong dua ra nhing giai thich cu thé ma chi miéu ta cong ty TNHH 1a loai hinh don
gian hon va khong dugc phdt hanh cé phéin ra cong chiing.

Trong khi d6, cong ty TNHH & Anh, My, Duc... déu c6 nhitng dic diém rat
khac nhau trong co ciu t6 chuc, hoat dong, céach thuc bo phiéu (mot o) phﬁn - mot
phiéu hay cac thanh vién c6 phiéu ngang nhau) va quan trong 1a muyc dich thanh lap.
Vi du nhu cong ty TNHH ¢ My khong c6 gidi han vé sé luong thanh vién, khong ¢
nhiing quy dinh vé quan tri hay nhiing diéu khoan dé bao vé thanh vién, khong c6
thué thu nhap doanh nghiép ma chi tinh thué thu nhap ca nhan véi mdi thanh vién...
Vi véy, viéc so sanh quy dinh giita cac qudc gia trong trudng hop nay 1a khong hop
ly.

O Viét Nam, Luat Doanh nghiép 2014 khong c6 quy dinh ddi v6i viéc bo sung
thanh vién cta cong ty TNHH ma chi c6 quy dinh gidi han vé sd thanh vién cong ty
TNHH va b6 sung thanh vién véi cong ty hop danh. Do vay, nghién ctru khuyén nghi
can trao d6i k¥ v6i NHTG trude khi quyét dinh sira dbi theo.

b. Mirc d¢ sé hiru va kiém soat

Bang 12: Mirc d9 sé hiru va kiém soat: Panh gia caa NHTG, Quy dinh hién tai
cua Viét Nam/ D€ xuat sira doi, bo sung

Mikc d s6 hiru va kiém | Diém | Panh | Quy dinh hién tai ciia Viét Nam/ Dé xuat
soat 6/10 | gia ciia | sira ddi, b6 sung
NHTG

1. C6 quy dinh cam viéc 0| Khong | Nghién ctru nay khuyén nghi Luat Doanh
Chu tich Hoi dong quan nghiép khong quy dinh viéc cdm kiém
tri dong thoi 1a Giam nhiém vi tri chi tich HPQT va Giam déc.
d6c/Tong  Giam  ddc
(CEO) khong?
2. HPQT c¢6 phai co 1 C6 | Piéu 134 Luat Doanh nghiép yéu cau cong
thanh vién HDQT doc ty hoat dong theo mo6 hinh don hoi déng
1ap hodc khong diéu hanh phai ¢6 1/5 tong thanh vién 1a thanh vién
khong? HPQT doc 1ap. Piéu 13 Nghi dinh

71/2017/ND-CP quy dinh cong ty dai ching

% Nguyén van: “must all or almost all member consent to add a new member?” O day c6 thé hiéu yéu cau 100%
hoac 75% s6 thanh vién dong y chtr khong phai 50%.
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phai c6 t6i thiéu 1/3 tong sd thanh vién la
thanh vién khong di€u hanh

3. C6 dong c6 quyén
mién nhiém thanh vién
HPQT trudc khi hét
nhiém ky khong?

Co

Piéu 135 Luat Doanh nghiép quy dinh
DHDCD co6 quyen bau va mién nhiém thanh
vién HPQT.

4. HPQT c6 phai co6 Uy
ban kiém toan bao gém
cac thanh vién HBQT
khong?

Khong

Stra d6i khdi niém Ban kiém toan noi bd
thanh Uy Ban kiém toan va quy dinh & Uy
ban kiém toan bao gdbm mot s6 thanh vién
HDQT.

5. Cé nhan, t6 chtic co y
dinh mua 50% cong ty A
c6 phai tién hanh chao
mua cong khai d6i voi tat
ca c6 dong hién tai
khong?

Co

Piéu 32 Luat Chimg khoan quy dinh viéc
chao mua c6 phiéu din dén viéc so hiru tir
25% tro 1én c6 phiéu dang luu hanh cua
cong ty dai chiing thi s& phai tién hanh chao
mua cong khai

6. Cong ty A co6 phai tra
co tuc trong thoi han quy
dinh trong luat khong?

Co

Khoan 4 Piéu 132 Luat Doanh nghiép quy
dinh c6 tirc phai dugc thanh toan day du
trong thoi han 6 thang ké tir ngay két thuc
hop PHDCD

7. Cong ty con ¢ bi cAm
mua cO phan cua cong ty
me khong?

Co

Khoan 2 Dicu 189 Ludt Doanh nghiép quy
dinh cong ty con khong duoc dau tu gop
vOn, mua cd phan ctua cong ty me

8. Truong hop 1a cong ty
TNHH, cong ty A c6 cac
co ché giai quyét bat
dong gitra cac thanh vién
khong?

Co

Dicu 58, 59, 60 Ludt Doanh nghiép quy
dinh v€ triéu tap hop, diéu kién va thé thic
tién hanh hop HDTV

9. Truong hop la cong ty
TNHH, cé nhan, t6 chuc
c6 y dinh mua 50% cong
ty A c6 phai tién hanh
chao mua cong khai dbi
v6i tat ca thanh vién hi¢n
tai khong?

Khong

Chua can thiét phai stra d6i

10. Truong hop la cong
ty TNHH, cong ty A co
phai tra lgi nhuan trong
thoi han quy dinh trong
luat khong?

Khong

Cong ty TNHH khong c6 HPQT do vay
khong c6 su xung dot gitta HDQT véi thanh
vién. Viéc quy dinh thoi han téi da phai tra
lgi nhuan co thé khong can thiét. Tuy nhién,
Viéc quy dinh chat ché thoi han phai tra loi
nhuan theo quyet dinh caa HDPTV giéng
cong ty cb phan ciing kha thi.
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Co quy dinh cAm viéc Chi tich HPQT ddng thoi 1a Giam ddc/Tong Giam
déc (CEO) khong?

Pay 1 quy dinh nham ngin chin viéc mot ca nhan thuong 13 ¢6 dong nim
quyén kiém soat thdu tom quyén luc, nam gitr hai vi tri chu chét trong cong ty. Quy
dinh nay dugc dua vao trong mot sb cac thong 1€ tot nhat vé quan tri cong ty dbi vai
cong ty dai ching hay niém yét.

Tuy nhién, viéc ki€ém nhiém ctia mot cd nhan vdi 2 vi tri chu tich HPQT va
Giam ddc co ca tac dong tiéu cuc va tich cyc. Viée kiém nhiém c6 thé gitp cong ty
hoat dong thdng nhét hon, tiét kiém chi phi va qua trinh ra quyét dinh nhanh chéng
hon.

Trén thuc té, da co rat nhidu nghién ctru thuc nghiém dénh gia tac dong cia quy
dinh nay té1 hiéu qua hoat dong cia doanh nghi¢p va nhin chung, két qua la khong
thong nhat vé tac dong tich cuc cta quy dinh cAm nay. Wintoki et al. (2012) nghién
ctru tadc dong cua cac dac diém trong co cau quan tri t1 hi€u quéa hoat dong ctia doanh
nghiép nhu tac dong cua: thanh vién HDQT ddc 1ap, viéc kiém nhiém chu tich HPQT
va giam dc, s6 luong thanh vién HDQT. Két qua cho thiy khéng tim thdy méi quan
hé giita vigc kiém nhigm chii tich HPQT va gidm doc va higu qua hoat dong ciia
cong ty. Nghién ctru cia Wintoki va cong sy (2012) st dung mét trong nhirng phuong
phap kinh té luong tién tién nhat va duoc dang 1én tap chi kinh t& hoc tai chinh®, mot
tap chi rat uy tin cta thé gidi vé tai chinh. O Viét Nam, Nguyen va cong sy (2015) sir
dung s liéu cua cac cong ty niém yét cling khong chimg minh dugc anh hudng tiéu
cuc cua viéc kiém nhi¢m t61 hi€u qua hoat dong cua cong ty.

Ngoai ra, so sanh vdi cac quéc gia khac, Anh, My, Nhat Ban, Singapore,
Malaysia, Thai Lan déu khong c6 quy dinh cdm. Chi c6 Ptic, Indonesia c¢6 quy dinh.

Khuyén nghi: Nghién ctu ndy khuyén nghi Luat Doanh nghiép khong quy
dinh viéc cdm kiém nhiém vi tri chu tich HPQT va Giam déc.

HPQT c6 phai ¢6 Uy ban kiém toan bao gom cac thanh vién HPQT
khong?

Diéu 134 Luat Doanh nghiép quy dinh cong ty c6 phan hoat dong theo mé hinh
don hoi déng phai c6 Ban kiém toan ndi bd. Ban kiém toan ndi bd & day co vai tro
nhu Uy ban kiém toan theo khuyén nghi cia NHTG. C6 thé do su khéc biét vé tén goi
nén NHTG khong cho diém Viét Nam & cau hoi nay.

Khuyén nghi: Stra d6i khai niém Ban kiém toan noi bo thanh Uy Ban kiém
toan va quy dinh rd Uy ban kiém todn bao gdm mat s6 thanh vién HDQT.

# Wintoki va cong su (2012) sir dung mé hinh GMM dé kiém soat bién noi sinh va dugc ding 1én Journal of
Financial Economics.
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Truong hop la cong ty TNHH, c4 nhén, t6 chirc ¢é ¥ dinh mua 50% cong
ty A c6 phai tién hanh chiao mua cong khai ddi véi tit ca thanh vién hién tai
khong?

Khuyén nghi nay giéng véi yéu cau ddi v6i cong ty dai ching & phan trén. Tuy
nhién, theo danh gid caia NHTG, Anh, My, Nhat Ban, Duc, Singapore, Malaysia, Thai
Lan, Indonesia va mot s6 nudc khac khi nghién ctru nay kiém tra déu khong c6 quy
dinh nay. Ciing nhu nhan dinh ¢ trén, do khong 10 vé dic diém cua cong ty trach
nhiém hiru han ma NHTG st dung, Viét Nam can than trong trong vi¢c ban hanh quy
dinh nay.

Khuyén nghi: Chua cin thiét phai sira d6i.

Truwong hgp la cong ty TNHH, cong ty A c6 phai tra lgi nhuin trong thoi
han quy dinh trong luat khong?

Gidng véi PHPCPD cua cong ty cd phan, HDTV ciing c6 quyén quyét dinh
phuong 4n xtr Iy loi nhuan ctia cong ty. Tuy nhién, d6i véi cong ty cd phan, HPQT ¢
tham quyén quyét dinh thoi han va thu tyc tra c6 tic. Do vay, véi cong ty ¢d phan can
¢ quy dinh thoi han t6i da phai thanh toan day di cd tire cho cac cd dong. Cong ty
TNHH khong c6 HPQT do vay khong c6 sy xung dot gitta HPQT véi thanh vién.
Viéc quy dinh thoi han téi da phai tra loi nhuan cé thé khong can thiét.

Khuyén nghi: Tuy nhién, van c6 thé quy dinh chat ché thoi han phai tra loi
nhuan theo quyét dinh caa HDTV giéng cong ty co phan.

¢. Mirc do minh bach cta cong ty

Bang 13: Mirc d9 minh bach cia cong ty: Danh gia cia NHTG, Quy dinh hién tai
cia Viét Nam/ D¢ xuat sira doi, bo sung

Mikc d6 minh bach ciia | Piém | Panh | Quy dinh hién tai ciia Viét Nam/ Dé xuit sira
cong ty 7/10 | gia ciia | doi, b sung
NHTG
1. Cong ty A cod phai 1 C6 | Piéu 29 Luat Ching khoan quy dinh ¢6 dong
cong khai cac so hitu cb 16n (so hitu truc tiép hodc gian tiép tir 5% cb
phan tir 5% trd 1én truc phan trd 1én) phai bdo cdo véi cong ty dai
tiép va gian tiép khong? chung, UBCKNN, S¢ giao dich
2. Cong ty A c6 phai 1 C6 | Piéu 159 Luat Doanh nghiép quy dinh thanh
cong khai thong tin vé vién HDQT, kiém soat vién Giam ddc hoaic
cong viéc, vi tri quan ly Téng giam ddc va nguoi quan 1y khac cia cong
cia cac thanh vién ty phai ké khai cac loi ich lién quan cua ho Vi
HDPQT ngoai cong ty cong ty. Trong d6 co tén, ma s6 doanh nghiép,
khong? dia chi try so chinh, nganh, nghé kinh doanh
cua doanh nghiép ma ho c6 sé hitu phan vén
gop hodc ¢d phan; ty 16 va thoi diém sé hiu
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phan von goép hoic ¢o phan d6

3. Cong ty A c6 phai
cong khai thong tin veé
thu lao cua tung thanh
vién HPQT khong?

Co

Piéu 158 Luat Doanh nghiép quy dinh: thu lao
cta thanh vién Hoi dong quan trj va tién luong
cua Giam doéc hoic Tong giam ddc va nguoi
quan 1y khac phai bao cédo Pai hoi dong co
dong tai cugc hop thuong nién.

4. Thong bao chi tiét vé
hop PHDCD c6 dugc guri
trude 21 ngay trude ngay
hop khong?

Khong

Luat Doanh nghi¢p gitt nguyén quy dinh hién
hanh, khong thay d6i theo NHTG.

5. Cb dong dai dién cho
5% cb phan c6 duoc
quyén bd sung vao
chuong trinh hop khong?

Khoéng

Luét Doanh nghiép bo gi6i han lién tuc it nhat
6 thang va giam ty 1& so hitu c¢6 phan tir 10%
xubng 5% hoic 1%.

6. Bdo céo tai chinh cong
ty A ¢6 dugc kiém toan
doc lap khong?

Co

7. Cong ty A c6 phai
cong khai bao céo kiém
toan cho coéng ching
khong?

Co

Piéu 101 Luat Ching Khoan quy dinh cong ty
dai ching phai cong bd thong tin dinh ky d6i
v6i bao cdo tai chinh ndm da duoc kiém toan,
bao cao tai chinh sau thang da dugc soat xét
boi cong ty kiém toan doc 1ap hoic t6 chuc
kiém toan duoc chap thuan, bao cdo tai chinh
quy

8. Truong hop 1a cong ty
TNHH, cac thanh vién co
gip mit it nhat 1 lan 1
nam khong?

Co

Khoan 1 Piéu 56 Luat Doanh nghiép quy dinh
HDTV cong ty phai hop it nhat mdi nim mot
lan.

9. Truong hop la cong ty
TNHH, thanh vién dai
dién 5% phan vén gop c6
duoc quyén bd sung vao
chuong trinh hop khong?

Co

Diéu 58 Luét Doanh nghiép quy dinh Chu tich
HDTV chuin bi chuong trinh, ndi dung tai liéu
va triéu tap hop Hoi dong thanh vién. Thanh
vién c¢6 quyén kién nghi bd sung noi dung
chuong trinh hop bang vin ban.

10. Truong hop la cong
ty TNHH, bao céo tai
chinh ¢6 duge kiém toan
doc lap khong?

Khoéng

Luat Doanh nghi¢p can can nhéac than trong,
chua nén stra d61 ngay trong lan stra doi toi.

Thong bio chi tiét vé hop PHPCP c6 dwoc giri trude 21 ngiy truée ngay

hop khong?

Khuyén nghi cia NHTG nhim dam béo c6 dong c6 du thoi gian xem xét tai
liéu ky cang va chuan bi, sap xé€p tham du bPHDCD.
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Piéu 139 Luat Doanh nghiép hi¢n tai dang quy dinh nguoi tri€u tap hop
DHDCD phai guri thong bao moi hop dén tat ca cac ¢ dong trong Danh sach ¢ dong
c¢6 quyén dy hop chém nhit 10 ngay trudc ngay khai mac.

Thuc té, can phai can nhac mot sd cac yéu t6 khac khi xac dinh mot khoang
thoi gian pht hop. Néu thoi han trén qua dai thi Danh sach co dong co quyen du hop
s€ phai xac dinh tur trudc cudc hop lau, gay bat loi cho cac cd dong mua c0 phan sau
thoi diém Danh sach duoc 1ap. Hon nita thoi han dai cling khong c6 loi néu cong ty
gip phai van dé khan cap phai duoc PHPCD thong qua trong thoi gian nhanh chéng.
Céc nudc nhu Anh, My, Nhat Ban, Singapore, Malaysia, Théai Lan, Indonesia déu
khong dap tmg duoc yéu cau nay cua NHTG.

Khuyen nghi: Luat Doanh nghi€p gitt nguyén quy dinh hién hanh.

Co dong dai dién cho 5% co phan c6 dugc quyen bo sung vao chwong trinh
hop khong?

Dleu 138 Luat Doanh nghiép dan chiéu dén Diéu 114 quy dinh co dong so hiru
tir 10% cb phan trong thoi han lién tuc it nhat 6 thang dugce quyén kién nghi van de dé
dua vao chuong trinh hop PHDCD do vay chua dap img duoc yéu cau cua NHTG.
Dy thao Luat Doanh nghiép dang kién nghi giam ty 1¢ tir 10% xudng 1% nham tao
diéu kién t6t hon cho c¢b dong thuc hién quyén cta minh.

Khuyén nghi: Luat Doanh nghiép bé gi6i han lién tyc it nhat 6 thang va giam
ty 1& s¢ hitu ¢ phan tir 10% xubng 5% hoic 1%.

Truong hop 1a cong ty TNHH, bao céo tai chinh ¢é dwoc kiém toin ddc lap
khong?

Luat Doanh nghiép khong quy dinh bao cao tai chinh cua tét ca cac cong ty cd
phan hay cong ty TNHH phai duoc kiém toan doc 1ap. Quy dinh vé kiém toan doc lap
thudc pham vi ctia Luat Kiém toan doc 1ap. Piéu 37 Luat Kiém toan doc lap va Piéu
15 Nghi dinh 17/2012/ND-CP quy dinh bdo cao tai chinh phai dugc kiém toan doc lap
dbi v0i cong ty dai chang, mot s6 cong ty co s¢ hiru nha nude... nhung khong bat
budc tit ca cac cong ty co phan hay cong ty TNHH phéi c6 bao céo tai chinh dugc
kiém toan doc lap.

Viéc yéu cau tat ca cac cong ty TNHH phai c6 bao cao tai chinh duoc kiém
toan doc 1ap s& phat sinh chi phi nhat 13 v6i bdi canh doanh nghiép Viét Nam da phan
1a doanh nghiép nho va vura.

Theo danh gia cia NHTG, Anh, Singapore, Malaysia, Thai Lan, Indonesia hi¢n
tai da yéu cau bao cao tai chinh phai dugc kiém toan doc lap trong khi My va Nhat
Ban khong yéu cau. Tuy nhién, nhu di néi & trén, loai hinh cong ty TNHH ¢ cac qudc
gia c6 thé co nhing déac diém khac nhau do vy can nghién ctru than trong quy dinh
cua nhimg quoc gia nay.

Khuyen nghi: Luat Doanh nghi¢p can can nhic than trong, chua nén stra doi
ngay trong lan stra d6i t6i.
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CHUONG III: MOT SO KIEN NGHI, GIAI PHAP CAI CACH KHOI SU
KINH DOANH VA BAO VE NHA PAU TU THIEU SO

3.1 Kién nghi @i véi chi s6 Khai s kinh doanh

Nhu phén tich & trén, Viét Nam con nhiéu du dia cai cach chi sé khoi su kinh
doanh. Do d6, mét sé kién nghi, giai phap nham tiép tuc cai thién diém sé va thir hang
cua chi sé Khai su kinh doanh trong thoi gian téi cu thé nhu sau:

- Kién nghi ddi véi cac Bo, nganh (c6 thé thyc hién luon trong nim t4i)

+ Bo Tai chinh t6 chic sira doi Nghi dinh sé 139/2016/ND-CP ngay
04/10/2016 cta Chinh phu quy dinh vé 18 phi mon bai theo hudng i thoi han khai,
nop 1é phi mén bai vao ngay 30 thang 01 ciia nam ké tiép. Dong thoi, giam sat viéc
thue thi quy dinh d6i véi thu tuc dat in/ tu in hoa don va thong bao phat hanh dam bao
dung thoi han 04 ngay theo quy dinh. Déi véi tha tuc mua hoa don dam bao giai quyét
ngay trong ngay. Pay manh viéc st dung hoa don dién ti theo Nghi dinh
119/2018/ND-CP vé héa don dién tir.

+ B9 Lao dong Thuong binh va X4 hoi nghién ciiu, xay dung Hé thong thong
tin khai trinh lao dong truc tuyén két ndi véi Hé thong thong tin qudc gia vé diang ky
doanh nghiép.

+ B6 Ké hoach va Pau tu hoan thién du thao Luat Doanh nghiép (sira doi) dé
dam bao bai bo hodc don gian hoa cac thu tuc khong can thiét, khong phu hop trong
gia nhap thi trudng (bii bo thu tuc théng bao mau dau, ap dung thuc hién thu tuc dang
ky kinh doanh qua mang dién tu, ...).

- Mot s6 kién nghi khac (vé 1au dai)
+ Tang hiéu qua phéi hop va co ché trach nhiém giai trinh gitra cac co quan

Pé thuc hién thu tuc khoi su kinh doanh, doanh nghiép phai lam viéc vai 05 co
quan®. Tuy nhién, cho dén nay, méi chi c6 sy phdi hop gitra co quan thué va dang ky
kinh doanh trong viéc cap ma sb thué va ma sé doanh nghiép. Viéc ting cuong phoi
hop giita cic co quan quan 1y nha nudc nham thyc hién lién thong cac budc thi tuc,
quy dinh giam thoi gian, giam sat chat ché viéc thyc thi 1a can thiét dé tao thuan loi
cho doanh nghiép gia nhap thi truong, thu hat dau tu, khuyén khich sang tao trong
kinh doanh.

Mt khac, mubn ¢am bao phdi hop tbt trong truong hop nay can xay dung maot
quy trinh cai cach tong thé, tic 1a co su tham gia cua ca cac co quan nha nude va dai
dién cac doanh nghiép tu nhan, va phai tao duoc mét co ché rd rang vé chia sé thong
tin, trach nhiém giai trinh, quy trinh chuyén cip cao hon dé giai quyét van dé nham

% Gdm Piang ky kinh doanh, Thué, Ngan hang, Bao hiém xa hoi va Lao dong.
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dam bao rang cic van dé phat sinh, cac van dé vé thé ché va ky thuat duoc giai quyét
Kip thoi va dung cip ¢ tham quyén.

+ Ap dung chinh phu dién tir vao quy trinh khoi nghiép

Chinh phu can phat huy Nghi quyét 17/NQ-CP ngay 07/3/2019 vé mot s6
nhiém vuy, giai phap trong tAm phat trién Chinh phu dién tir giai doan 2019-2020, dinh
huéng dén 2025 nham phét huy hon nira Co so dit liéu quéc gia vé dang ky kinh
doanh. Trong thoi gian téi, can nghién cru xem xét xay dung mot nén tang dién tir
phuc vu cong tac dang ky kinh doanh dong bd giita cac co quan giao dich tryuc tiép
(front office) va co quan xtr 1y so lidu (back office) nham giam hon nita con sb giao
dich gitra doanh nghiép va co quan nha nudc, dong thoi nang cao muc do tuan thu
luat phap.

3.2 Kién nghi doi véi chi so Bdo vé€ nha dau tu thiéu so

Dua trén cac phén tich & trén, dinh hudng sira d6i dbi véi chi s6 Bao vé nha dau
tu thiéu s nhu sau.

Thir nhat, trong thoi gian téi can tap trung stra d6i cac quy dinh trong chi sé
Ngan chin xung @6t loi ich. Bao vé nha dau tu va c6 dong trude giao dich tu lgi co ¥
nghia quan trong ddi véi Viét Nam trong bdi canh da s6 cac doanh nghiép déu c6 co
C4u so hitu tap trung dan dén c6 dong kiém soat co thé chiém doat loi ich cia cong ty
va ¢ dong thiéu sb. Theo danh gia NHTG, diém s cua Viét Nam d6i v6i khia canh
nay con rét thap, nhat 13 vé6i 2 try cot Trach nhiém caa ngudi quan Iy va Muc do dé
dang trong khoi kién cta c6 dong.

Thir hai, viéc cai thién cac quy dinh trong chi s6 ngan chin xung d6t loi ich
khong hoan toan nam trong pham vi cia Luat Doanh nghiép. Mot s6 quy dinh, nhat 1a
d6i vai tru cot Mac do dé dang trong khai kién cua co dong, thudc pham vi sira doi,
b sung cua Bo Luat Dan sy va B Luat TH tung dan su. Dé thuc thi nhiing quy dinh
nay trong thuc té ciing can sy phdi hop chat ché giita cac bén lién quan, dic biét 13 vai
trd ctia Toa 4n trong viéc xét xir cac vu Kién phai sinh giita ¢6 dong va ngudi quan 1y
cong ty, xét xir trach nhiém cua ngudi quan 1y cong ty dua trén trach nhiém can trong
trong Luat Doanh nghiép. Do vay, Bo Ké hoach va Pau tu, véi nhiém vy 13 co quan
chu tri, chiu trach nhiém ddi véi chi s6 nay can phai phéi hop véi cac B nganh co
lién quan khac nhu Bo Tu phap hay Toa 4n nhan dan tdi cao dé dam bao danh gia
toan dién, sira ddi va dua céc quy dinh trén vao thuc hién.

Thi ba, can than trong trong viéc bd sung, sira doi cac quy dinh thudc chi s6

Quan tri ciia cd dong. Cac quy dinh, kién nghi cia NHTG trong chi s thanh phan nay

chu yéu dua trén cac thong 1¢ qudc té tot. Nhiéu quy dinh chua duoc chirng minh thuc

nghiém hoidc chua dat dugc sy théng nhat qua cac nghién ctu khoa hoc vé tac dong
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tich cyc dén hiéu qua hoat dong ciia doanh nghiép. Mét s6 quy dinh Vin con chua 16
rang v& muc tiéu, nhét 1a cac quy dinh lién quan dén cong ty TNHH. Hon nira, diém
s6 cua Viét Nam trong cac chi s6 thanh phan ndy ciing da twong dwong véi nhiing
quéc gia c6 thir hang cao nhu Singapore hay Malaysia. Viéc sira d6i, b sung quy
dinh trong chi s6 nay can duoc danh gia tac dong sau va tham van rong rai ti cong

d6ng doanh nghiép.

Nghién ctru phan cac dé xuat thanh 3 nhom: (a) nhitng quy dinh c6 thé sira doi
ngay trong Luat Doanh nghiép; (b) nhitng quy dinh can stra di trong cac vin ban
khac; (c) nhitng quy dinh can danh gia thém hodc dé xuat khong sira doi. Néu stra doi,
bo sung cac quy dinh trong Luat Doanh nghiép theo dé xuat, Viét Nam c6 thé tang 11
diém so voi trude kia, vuon 1én xép thix 48 trén 190 qudc gia.

a. Nhitng quy dinh cé thé sira d6i ngay trong Luat Doanh nghiép

NHTG
danh gia

Quy dinh hién tai ciia Viét Nam/ Dé
xuit sira ddi, bo sung

Du kién
diém so

CHI SO NGAN CHAN XUNG POT LOI iCH

Sw minh bach trong giao dich v6i cac bén lién quan

1. Co quan nao trong
cong ty cd tham quyén
phé duyét giao dich
noi trén? (0-3)

HDQT
ngoai trur
thanh vién
co loi ich
lién quan

(2 diém)

Piéu 162 Luat Doanh nghiép quy dinh
thanh vién HPQT c6 tham quyén thong
qua giao dich va thanh vién cé loi ich
lién quan khéng dugc quyén bo phiéu.

Pé xuit LDN bd sung quy dinh: véi
nhitng truwong hgp giao dich giira
cong ty va co dong nam giir true tiép
hoic gian tiép trén 30% (hoic 50%)
s0 co phan thi phai dwoc PHPCP
thong qua va c6 dong cé loi ich lién
quan khéng dwoc quyén bo phiéu.

Tang 1 diém

Mitc d§ dé dang khéi kién

1. Truoc khi khéi
kién, liéu c6 dong so
hiru 10% cb phan cong
ty A c6 dugc kiém tra
cac tai litu vé giao
dich trén khong? (0-1)

Khong
(0 diém)

Bii bo yéu ciu phai so hitu it nhat 6
thang.

B6 sung quy dinh tai Piéu 114.2 néu r5:
quyén cia ¢ déng s hitu 10% cb phan
(hoic 1%) dwee kiém tra cac tai liéu
vé hop dong, giao dich phai dwoc

Tang 1 diém
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PHPCP hoic HPQT chap thuin tai
Piéu 162.

2. Li¢u nguyén don
co thé tiép can duoc
bét ky tai liéu nao tir b
don va nhan chung khi
xét xuir (during trial)
hay khong? (0-3)

Khoéng
(0 diém)

B Luat T tung dan sy 2015 d3 quy
dinh vé nghia vu thong bao cho céc
duong su vé cac tai liéu, chung cu da
giao ndp (Khoan 2 Diéu 24); nghia vu
phai gui cho duong su khac hodc nguoi
dai dién hop phap cua ho ban sao don
khoi Kién va tai liéu, chang cur (Khoan
9 Piéu 70); nghia vu khi giao nop tai
liéu, ching cr cho Toa an thi phai sao
gui tai liéu, chiing cr d6 cho duong su
khac hoac nguoi dai dién hop phap cua
duong su khac (Khoan 5 Diéu 96)

Tuy nhién, day la nhitng quy dinh maéi
trong B Luat T tung dan sy 2015.
Pén nim 2017 TANDTC méi co giai
dap huéng dan vé viéc phai cung cip tai
ligu, thong tin cho duong sy. Do vay,
Viét Nam c6 thé chua duoc tinh diém
do cac quy dinh nay chua di vao thyc
tién. Luat Doanh nghiép c6 thé bd
sung, nhic lai van dé nay: quy dinh
ngudi khéi Kién c6 thé yéu ciu dwong
sw giri cho minh tét cé tai liéu c6 lién
quan va vién din téi quy dinh caa B
Luat té tung dan sy 2015.

Tang 3 diém

Trach nhiém cta ngwoi quan ly

3. Liéu cac thanh
vién Hoi dong quén tri
khéc ¢6 phai chiu trach
nhiém vé thiét hai ma
giao dich giy ra cho
cong ty? (0-2)

Khoéng
chiu trach
nhiém (0
diém)

Luat Doanh nghiép c6 thé quy dinh:
thanh vién HDQT phai chiu trach
nhiém lién doi néu vi pham nghia vu
can trong (hodc cac trach nhi¢m tai
Piéu 160) trong viéc phé duyét hop
ddng, giao dich voi nguoi 6 lién quan;
ddng thoi giai thich khai niém vé trach
nhiém can trong

Tang 1 diém

7. Tda an c6 thé huy
giao dich néu cb dong
khot kién thanh cong
khong? (0-2)

Chi trong
truong
hop duoc
xac dinh
la Itra ddo

B sung quy dinh giao dich vo hiéu néu
thanh vién HPQT duoc xac dinh 1a vi
pham nghia vu can trong

Tang 1 diém
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(0 diém)

CHI SO QUAN TRI CUA CO PONG

Quyén cia co dong

3. Cac dot phat hanh
b phan c6 can su chap
hoi
ddng cb6 dong hay
khong?

thuan cua bDai

Khoéng
(0 diém)

Luat Doanh nghiép can xem xét than
trong vin d& nay. Truong hop gitr
nguyén quy dinh vé c¢b phan duoc phat
hanh thi khong can thiét phai sira doi
theo NHTG. Truong hop thay doi thi
nén sira do6i theo khuyén nghi cua
NHTG.

Nghién ctu nay khuyén nghi Luat
Doanh nghi¢p b6 khai niém cb phﬁn
dwge quyén phat hanh va sira theo
NHTG.

Tang 1 diém

6. Liéu sy thay doi vé
quyén cta cac loai ¢b
phan chi duoc thyc
hién khi co6 su chép
thuan cua c6 doéng so
hitu ¢ phan dé hay
khong?

Khong
(0 diém)

Luat Doanh nghiép nén bd sung quy
dinh truong hop chuyén doi tir ¢ phan
vu ddi sang c6 phan phd thong cén
duoc su chép thuan cua céc cd dong s&
hiru it nhat 75% gia tri loai co phan d6
(c6 thé 1ay ¥ kién bang vin ban hoic to
chtrc mot cudc hop PHDPCD riéng cho
cac cb dong so hitu loai ¢d phan do)

Tang 1 diém

Murc do s& hiru va kiém soat

4. HPQT c6 phai co
Uy ban kiém toan bao
gom cac thanh vién
HDQT khong?

Khong
(0 diém)

Stra d6i khai niém Ban kiém toan ndi
b6 thanh Uy Ban kiém toan va quy dinh
& Uy ban kiém toan bao gom mat sb
thanh vién HDQT.

Tang 1 diém

Mirc d¢ minh bach cia cong ty

5. C6 dong dai dién
cho 5% c6 phan c6
duoc quyén bd sung
vao chuong trinh hop
khong?

Khoéng
(0 diém)

Piéu 114 Luat Doanh nghiép bo gidi
han lién tuc it nhét 6 thang va giam ty 1
s& hitu ¢b phan tir 10% xudng 5% hodc
1%.

Tang 1 diém

TONG SO

Tang 11
diém
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b. Nhitng quy dinh can sira ddi trong cac vin ban khac

NHTG
d4nh gi4

Quy dinh hién tai cia Viét Nam/ pé
xuat stra doi, bo sung

Du kién
diém so

CHI SO NGAN CHAN XUNG POT LOI iCH

Sw minh bach trong giao dich véi cac bén lién quan

2. Liéu quy dinh co6
yéu cau mot to chuc
bén ngoai ra soat ndi
dung cua giao dich
trude khi dugc ky két
va thyc hién? (0-1)

Khoéng
(0 diém)

D¢ xuat budc dau bo sung quy dinh noi
trén dbi voi cac cong ty niém yet trén
thi truong ching khoan vao Nghi dinh
quy dinh quan tri cong ty ap dung véi
cong ty dai chung (Nghi dinh
71/2017/ND-CP).

Tang 1 diém

5. Cong ty A cbd ngay
1ap tirc phai cong khai
giao dich cho cong
chung hay khong? (0-
2)

Chi cong
khai vé
giao dich

(1 diém)

Moi chi quy dinh cong khai vé giao
dich theo Diéu 9, Dleu 12 Thong tu

155/2015/TT-BTC vé cong bd thong tin
bat thuong trong thoi han 24 gio.

C6 thé hoc hoi theo quy dinh ctia Thai
Lan vé cong khai thong tin giao dich va
ngudi ¢ lién quan va stra doi trong
Thong tu 155/2015/TT-BTC.

Tang 1 diém

Mitc d§ dé dang khéi kién

3. Liéu nguyén don
c6 thé yéu cau tiép can
tai liéu tor bi don ma
khong phéi chi 16 tén
tai liéu cu thé hay
khong? (0-1)

Khong
(0 diém)

Bo Luat Té tung dan sy 2015 Piéu 106
quy dinh r6 duong sy phai ghi 13 tai
lidu, ching cir can cung cap khi yéu
cau co quan, to chirc, c4 nhan cung cap
tai liéu van ban hoac khi yéu cau Toa
an thu thap, tai liu chimg ct (Piéu
106).

Pé tao diéu kién dé& dang hon cho cd
dong khoi kién trong truong hop nay,
quy dinh phap luat co thé thiét ké theo
hudng nguyén don khi yéu ciu c6 thé
khong ghi cu thé tén tai liéu chung cur
can cung cip ma chi can ghi nhimg tai
liéu duoc st dung trong nhiing cudc
hop co6 lién quan hodc dugc ban hanh
boi 1 c4 nhéan, to chic cu thé. Tuy
nhién, viéc str d6i quy dinh nay phai
trong pham vi cua Bo Luat T tung dan
su.

Tang 1 diém

Trach nhiém cta nguwoi quan ly
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6. James cO bi bai
nhiém néu c6 dong
khéi kién thanh cong
hay khong? (0-1)

Khong
(0 diém)

B6 sung quy dinh hinh thirc “xir phat | Tang 1 diém
b6  sung” trong Nghi  dinh
108/2013/NB-CP vé xur phat vi pham
trong linh vuc ching khoan: dinh chi
c6 thoi han (it nhat 1 ndm) voi thanh
vien HDPQT co6 lgi ich lién quan sé&
khong dugc dai dién hoac nam gitr vi
tri quan 1y & bat ky cong ty nao néu cb
dong khai kién thanh cong vé giao dich
tu loi.

CHI SO QUAN TRI CUA CO PONG

Quyén ciaa c6 dong, Mirc d s¢ hiru va kiém soat, Mirc d) minh bach cia cong ty

TONG SO

Ting 4 diém

c. Nhitng quy dinh can danh gia thém hodc dé xuat khong sira doi

NHTG

danh
gia

Quy dinh hién tai ciia Viét Nam/ D@ xuit sira
doi, bo sung

CHI SO NGAN CHAN XUNG POT LQI iCH

Mirc d6 dé dang khéi kién

4.  Liéu nguyén don | Chi Khong r6 danh gid dya trén quy dinh nao trong
c6 thé truc tiép chit van | dugc B6 Luat T tung dan su 2015. Diéu 261 vé phat
bi don va nhan chung | hoi biéu khi tranh luan va d6i dap chi quy dinh: “Khi
khi xét xir hay khong? | nhitng | phat biéu vé danh gia chung cu, dé xuit quan
(0-2) caudd | diém cua minh vé viéc giai quyét vu 4n, nguoi
duoc tham gia tranh luadn phai can cuo vao tai ligu,
chép ching ctr da thu thap duogc va da dugc xem xét,
thuan kiém tra tai phién toa ciing nhu két qua viéc hoi
1 tai phién tC)&,l. Nguoi tham gia tranh luan c6 quyén
diém) dap lai y kién ctia nguoi khac.”
Can trao doi lai véi NHTG.
5. Liéu ganh ning|Khong |Phap ludt Viét Nam di theo h¢ thong dan luat,
ching minh dbi véi © khong c6 diéu khoan nao phan bi,ét cac muc do
khéi kién dan sy co diém) ganh nang ching minh nhu hé thong thong luét.

thiap hon dbi voi khoi
kién hinh
khong? (0-1)

su hay

Diém khéc biét nay khé c6 thé sira doi trong thoi
gian trudc mat.
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6. Liéu c6 dong khai
kién c6 duoc bdi hoan
cac chi phi phép ly tu
cong ty hay khong? (0-
2)

Co, néu
thanh
cong (1
diém)

Piéu 72.3 Luat Doanh nghiép va Diéu 26, Nghi
quyét 326/2016/UBTVQH quy dinh c6 dong duogc
bdi hoan chi phi néu khéi kién thanh cong. Dé
duoc 2 diém theo NHTG phai quy dinh ¢ dong
duge boi hoan chi phi du khéi kién thanh cong
hay khong. Tuy nhién, quy dinh theo NHTG can
phai dugc can nhic than trong, phai can bang giira
loi ich cua cb dong khoi kién vai nhiing rai ro vé
viéc ¢6 dong c6 thé loi dung loi thé nay dé khoi
Kién pha réi cong ty, tao chi phi cho cong ty.

Trén thuc té, Anh, My, Nhat, Singapore, Malaysia
va nhiéu nudc khac ciing chi quy dinh c6 dong
duoc boi hoan chi phi néu khoi kién thanh cong.

Trach nhiém cia ngudi

quan ly

2. Liéu James co
phai chiu trdch nhi¢ém
vé thiét hai ma giao
dich gdy ra cho cong
ty?

(0-2)

Chiu
trach
nhiém
néu
James
thiéu
can
trong
(1
diém)

Puoc 1 diém do quy dinh tai Diéu 162.

Cod dong duoc khoi kién trach nhiém dan su ddi
voi thanh vién HPQT trong truong hop ho vi
pham nghia vu nguoi quan ly cong ty. Cac trach
nhiém cua nguoi quan 1y cong ty dugc xac dinh
tai Piéu 160 bao gom: thuc hién quyén va nghia
vu dugc giao 1 céch trung thuc, can trong, tét
nhat nham bao vé lgi ich hop phép clia cong ty.

CHI SO QUAN TRI CUA CO PONG

Quyén cia co dong

9. Truong hop 1a cong
ty TNHH, viéc bo sung
thanh vién méi c¢6 can
tat ca hodc da sb thanh
vién dong ¥ khong?

Khong

(0
diém)

Loai hinh cong ty TNHH ¢ cac qudc gia c6 nhiing
dic diém rat khac nhau vé t6 chirc quan 1y, thué
va muc dich thanh lap. Can phai théng nhat cach
hiéu vé loai hinh cong ty TNHH d6i v6i NHTG.

Mirc do s6 hiru va kiem

soat

1. C6 quy dinh cim
viéc Chu tich Hoi dong
quan trji dong thoi 1a

Khong
(0

Nghién ctru nay khuyén nghi Luat Doanh nghiép
khong quy dinh viéc cAm kiém nhiém vi tri chu
tich HDQT va Giam ddc.
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Giam doc/Tong Giam | diém)

dbc (CEO) khong?

9. Trudng hop 1a cong | Khéng | Chua can thiét phai stra d6i

ty TNHH, c4 nhan, to ©

chitc ¢6 y dinh mua diém)

50% cong ty A co phai

tién hanh chao mua

cong khai ddi voi tt ca

thanh vién hién tai

khong?

10. Truong hop 1a cong | Khong | Cong ty TNHH khong c6 HPQT do vay khong cé

ty TNHH, cong ty A co © su xung dot g iﬁ:’a HDQT voi thanh vién. Vié70 quy

phai tra loi nhuan trong diém) dinh thb"i han 'E()i da phai tra lgi nhuan c6 thé

thoi han quy dinh trong khong can thiét. Tuy nhién, viéc quy dinh chat

luat khong? ché thoi han phai tra lgi nhuan theo quyét dinh
ciia HDTV gibéng cong ty ¢ phan ciing kha thi.

Mirc d§ minh bach cia cong ty

4. Thong béo chi tiét vé | Khong | Luat Doanh nghiép gitt nguyén quy dinh hién

hop PHBCD c6 dugc © hanh, khong thay doi theo NHTG.

gui trude 21 ngay trude diém)

ngay hop khong?

10. Truong hop 1a cong | Khong | Luat Doanh nghiép can can nhéc than trong, chua

ty TNHH, bédo cao }éi © nén stra d6i ngay trong lan stra doi toi.

chinh ¢6 duoc kiém diém)

toan doc lap khong?
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PREFACE

A dynamic private sector has continuously made greater contributions to
growth, job creation and became a driving force in innovation and creativity of the
whole economy. Government, through institutions and laws, plays a pivotal role in
supporting the development of the private sector and businesses. Business
regulation deeply affect all stages of enterprises’ business cycle: from entry
regulations, regulations to ensure the enforcing of transactions and contracts;
protecting properties and rights of investor regulations; to regulations that allow
businesses to withdraw from the market. Recognizing this relationship, the World
Bank has developed a Doing Business report, which reviews and assesses the
business regulation and enforcement of countries. 10 main indicators in the Report
are used to cover most of the regulations that affect business operations.

Starting a Business and Protecting Minority Investors are two indicators in
the Report reflecting the ease of accessing the market and the extent of protecting
investor regulations. If Starting a Business evaluates regulations at the first basic
step that investors must take to start a business, the ease of business registration;
then Protecting Minority Investors Index measures the strength of investor
protection regulation against the abuse of managers and controlling shareholders,
which is a crucial factor that can affect company’s ability to expand and grow.

In recent years, based on the World Bank's Doing Business Report, the
Vietnamese government has issued several decisions which aim to reform and
amend laws and regulations related to private sector. Resolution 19/NQ-CP and
Resolution 02/NQ-CP of the Government has set clear and specific targets to
improve Vietnam's scores and rankings for the 10 indicators. At the same time, the
Resolutions has clearly defined the tasks and responsibilities of each ministry and
branch to achieve these objectives. Accordingly, the Ministry of Planning and
Investment is responsible to improve the two indicators Starting a Business and
Protecting Minority Investors.

This report aims to provide a good reference for the Ministry of Planning
and Investment and policy makers to improve business environment based on
Starting a Business and Protecting Minority Investors indicator frameworks. The
research team analyzed the methodology of these two indicators, pointed out the
benefits and drawbacks of applying these indicators in Vietnamese context. The
team also assessed Vietnam performance and reviewed legal provisions related to
these two indicators, then, provided reform direction as well as specific
recommendations for amending several provisions of the Enterprise Law and other
legal documents.
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CHAPTER I: THE ROLE AND SIGNIFICANCE OF REFORMING
STARTING A BUSINESS AND PROTECTING MINORITY INVESTORS IN
FINALIZING MARKET ENTRY INSTITUTIONS

1.1 The role and significance of improving the business environment and
promoting market entry

Starting a business is the first basic step that an investor must take to do
business: establish a company and put it into operation. Some studies have been
conducted to analyze the role of business regulations, including the start-up stage to
the growth and investment of each country.

A study of World Bank® using panel data for 10 years across more than 180
countries analyzes the link between business regulation, firm creation, and growth.
Accordingly, a reasonable overall business regulatory system will have a positive
impact on increasing the number of newly registered businesses. In addition, the
improvement of business regulations also has a significantly impact on the annual per
capita growth.

Another study of World Bank® also analyzes the impact of business
environment reforms on new firm registration. Accordingly, the authors find that the
costs, days and procedures required to start a business are important predictors of the
number of new firm registrations. The reform of legal regulations on market entry is
associated with the development of the number of newly registered firms. The study
also shows that countries with a less competitive business environment, cumbersome
and overlapping legal frameworks will limit the development of the formal economic
sector, increasing the informal sector.

A fast, simple, cost-effective market entry process is an important factor to
promote the formalization of business operations®. In addition, reforms in business
start-up regulations can play a critical role in enhancing the complementarity between
foreign and domestic investment and thereby increase entrepreneurship and economic
growth in low-income countries®*.

Thus, formal business registration matter is not only important for businesses
but also for the economy.

®! Divanbeigi, Raian; Ramalho, Rita, “Business regulations and growth”. World Bank Group, Policy Research
Working Paper 7299 (2015).

%2 1 eora Klapper and Inessa Love, “The Impact of Business Environment Reforms on New Firm Registration”.
World Bank Policy Research Working Paper 5493.

% Klapper, Leora, Anat Lewin va Juan Manuel Quesada Delgado. 2009, “The Impact of the Business Environment
on the Business Creation Process”. World Bank Group, Policy Research Working Paper 4937

 Jonathan Munemo, “Business start-up regulations and the complementarity between foreign and domestic
investment”. Review of World Economics, Volume 150, Issue 4, Pages 745-761, November 2014.
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For the company: when firms formally register, they secure more gains in
profits, investments and productivity. Formally registered companies have access to
services and institutions from courts to banks as well as to new markets. Employees
can also benefit from protections provided by the law.

For the economy: simpler start-up procedures are associated with a greater
number of legally registered companies and greater employment opportunities in the
formal sector. Lower costs for business registration encourage entrepreneurship and
enhance firm productivity.

If Starting a Business measure the ease of establishing a company and market
entry, investor protection play an important role throughout business operation and is
a significant factor that determine the enterprises’ ability to grow and expand.

A good investor protection mechanism is crucial for companies, the financial
market and business environment of the economy. For businesses, good investor
protection can help companies focus on maximizing profits, limit company’s conflicts
of interest, thereby increasing company value and enhancing ability to raise capital
from external sources. For the economy, good investor protection can help to develop
size and quality of financial market, ensuring a fair and transparent business
environment. In additions, by being quantified through the Protecting Minority
Investors Index in World Bank's Doing Business Report, foreign investors can have
an effective reference source to select countries to invest. Thus, good investor
protections can help to attract more investment from abroad.

Theoretically, an effective investor protection mechanism can ensure the rights
of shareholders, especially minority shareholders, avoiding conflicts within the
company. Provisions on anti self-dealing transactions can prevent “private benefit of
control” of major shareholders and company’s managers causing direct damage to the
company, minority shareholders and can drive the company away from profit
maximization purpose. Many empirical studies have proved this argument. Shleifer
and Vishny (1997) have demonstrated that major shareholders can take advantage of
controlling power to pursue personal interests, make suboptimal decisions that can
damage the company and other shareholders benefits. Research by John et al. (2007)
also shows that good investor protection mechanism can make companies willing to
invest, face more risks and have higher growth rates. La Porta et al. (2002) studied
539 businesses in 27 economies and the results show that countries with good investor
protection mechanisms have higher market value of enterprises than countries with
poor investors protection rules.

In addition, a good investor protection mechanism will help external investors
feel more secure when investing in the company, reducing the cost of capital, making
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it easier for the company to attract external resources. Himmelberg et al. (2002) used
corporate data from 38 countries and provided evidence that a weak shareholder
protection mechanism can make ownership structure more concentrated, which in turn
can make company be more difficult to raise capital from outside (underinvestment
and higher cost of capital).

Regarding effects on the financial market and the economy, Dyck and Zingales
(2002) have demonstrated that private benefit of control of controlling shareholders
can lead to an underdeveloped financial market and glacial equitization process.
Djankov et al. (2008) when developing an investor protection index, also conducted
empirical research showing that countries with higher scores for investor protection
index have more developed financial and securities markets.

The introduction of the Doing Business Report with the Protecting Minority
Investors Index further confirms the importance of investor protection for businesses.
Investors, especially foreign investors, can use the Doing Business Report and this
index to compare regulations between countries, thereby considering investment
decisions. Getting a good score in this Index can help countries to better attract
foreign investment. More importantly, policy makers can also rely on this Index to
realize the status of their country's investor protection regulations, to compare and
analyze strengths and weakness of their investor protection mechanism with countries
around the world.

The report was conducted to analyze in detail 2 components of World Bank’s
Doing Business report: Starting a Business and Protecting Minority Investors.
Specifically:

- Introducing, analyzing in detail the methodology, measurement method and
meaning of the index and its components of Starting a Business and Protecting
Minority Investors Index. Pointing out the benefits and drawbacks of applying these
index in Vietnamese context.

- Review legal provisions related to the Starting a Business and Protecting
Minority Investors Index. From there, propose reform directions and specific
recommendations to improve these two indicators corresponding to improving the
market entry and investor protection of Vietnam

1.2 Starting a Business and Protecting Minority Investors from the World
Bank’s perspective

The The World Bank’s Doing Business Report consists of 10 indicators
designed according to the life cycle of enterprises, including from business
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registration to dissolution and bankruptcy. Starting a business is the first step to start a
business. Starting a business indicator records all procedures officially required, or
commonly done in practice for an entrepreneur to start up and formally operate an
industrial or commercial business, as well as the time and cost to complete these
procedures. The purpose of this section is to introduce theory and methodology of
World Bank's Starting a Business Indicator and its components, as well as the
advantages and disadvantages of this approach.

a. Starting a business methodology

The World Bank’s Starting a business indicator is based on Djankov et al.
(2002) on the regulation of entry of start-up firms in the world.

Djankov et al. (2002) analyzed the entry regulations based on the data of start-
up frims in 85 countries that span a wide range of income levels and political systems
in 1999. The data cover the number of procedures, official time, and official cost that
a start-up must bear before it can operate legally. Research by Djankov and colleagues
want to verify two opposing views on entry regulations of enterprises.

The first view holds that state intervention by regulations to ensure that new
companies meet minimum standards to provide high quality products or services for
consumers®. In view of this, the stricter regulation of entry will ensure socially
inefficient. On the contrary, the second view holds that entry regulations are
ineffective and only bring benefits to existing companies in the market®®. The entry
regulations will hinder competition, providing exclusive location and direct benefits
for companies simultaneously causing damage to consumers. In addition, a view that
entry regulation is pursued for the benefit of politicians and bureaucrats through
policy advocacy or even corruption and bribery®”. Shleifer and Vishny (1988) argue
that many of these permits and regulations exist is probably to give officials the power
to deny them and to collect bribes in return for providing the permits. This not only
does not create benefits even causing direct damage to society.

Descriptive statistics for the collected data showed enormous variation in entry
regulation across countries (the number of procedures, time and costs). The total
number of procedures ranges from lowest 2 procedures to highest 21 procedures, the
shortest time is from 2 days to 152 working days and costs from 0.5% of GDP per
capita to 47% of GDP per capita. Very few entry regulations cover tax and labor
issues (average of 1.94 and 2.02 procedures). Procedures involving environmental
issues and safety and health matters are even rarer (average of 0.14 and 0.34
procedures).

% pigou's (1938) theory of public interest
% stigler's (1971) theory of public choice
%7 Shleifer va Vishny (1988)
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More importantly, empirical evidence showed that there is no correlation
between the lighter regulation and higher quality of products/services, less pollution
or better competition. In contrast, heavier regulation of entry is generally associated
with higher corruption and a larger unofficial economy. Overall, it does not support
deep interventions nor strict regulations of goverment during market entry.

Another noteworthy point of the study is how to do research. The study was
carried out to develop an indicator to assess the current status of market entry of
countries. However, entry regulations vary across countries, even within a country,
there are also differences across regions, industries and firm size. Therefore, in order
to build a common indicator, a “standardized” firm must be presented in such a way
that it must be representative of the majority of the nation's businesses. Some
assumptions are: a domestically owned limited liability company; operating in general
industrial or commercial activities; have an operating location in the largest city; no
activities of in foreign trade or trading in goods that are subject to excise taxes (e.g.,
liquor, tobacco, ...).

Three measures of entry regulation, including: the number of procedures, the
official time required to complete the process, and its official cost.

- The procedures: every activity that it requires the entrepreneur to interact with
outside entities (state and local government offices, lawyers, auditors, notaries, ...) in
the start-up process is counted as “a procedure”. The procedures that the enterprise
can perform by itself are not related to the outside or can be can be performed after
business commences shall be ignored. Also, when obtaining a document requires
several separate procedures involving different agencies, it will be counted each as a
procedure.

- The time: time is calculated in business days that it takes to complete each
procedure, ignore the time to gather information. The study sets the minimum time to
do a procedure and if the procedures are taken simultaneously, it will assume that
enterprises carry out procedures at the same time and do not include the time of each
procedure.

- The cost: the cost of entry regulation is calculated by the% GNI per capita,
including all official expenses (such as fees, costs of procedures and forms,
photocopies, fiscal stamps, legal and notary charges, ....), excluding informal charges.

Assumptions and measurement of entry regulations based on the number of
procedures, time and costs as above will meet the requirements for a clear and
transparent indicator that can be applied to every country. However, this measurement
will also generate some limitations that will be analyzed in the next section.

Based on the above research methodology, the World Bank has expanded the

scope of interviews with many law firms to assess in detail the regulations of starting
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a business of each country. The World Bank’s starting a business indicator adds the
paid-in minimum capital to set up a limited liability company (divided by male /
female gender of the applicant). Analysis of the World Bank’s component indicators
will be presented in the next section.

b. The component index of starting a Business indicator

Starting a business indicator records all procedures officially required, or
commonly done in practice, for an entrepreneur to start up and formally operate an
industrial or commercial business, as well as the time and cost to complete these
procedures and the paid-in minimum capital requirement (Figure 1).

Figure 11: What Starting a Business measures

Cost
(% of income per capita)

Formal operation
Paid-in —
racn g Number of
minimum - _ procedures
capital _
Entrepreneur
P Time
Preregistration - Registration, ) Postregistration (days)
incorporation

Source: Doing Business database
Figure 12: The four components of the starting a business

The four components of starting a business indicatos include: (i) procedures;
(i1) time; (iii) cost; and (iv) paid-in minimum capital to set up a limited liability

108



company (divided by male / female gender of the applicant). The results of scoring
and ranking are based on the four above mentioned components and the percentage of
each component is 25% (Figure 2).

In order for the data to be comparable across the economies, the "sample"
enterprise assumptions were made similarly in the study of Djankov et al (2002).
Table 1 lists the specific assumptions.

Table 14: Starting a Business: The Case Study Assumptions

- Private Limited Liability Company
- The Business has 5 owners and is 100% domestically
owned

In the largest business city in the country

Company Size

Type of Limited
liability Company

- Start up capital of 10 times the income per capita

- Annual Sales (turnover) of 100 times the income per
capital

- 10-50 employees (within 1 month of commencement of
operations). All of them domestic nationals

- The business conducts general industrial or commercial
activities

- The business does not qualify for investment incentives
or any special benefits

- The business does not perform foreign trade activities
and does not handle products subject to a special tax
regime

Activities

- The business does not own real estate (leases the
commercial plant or office)

- An annual lease for the office space equivalent to one
income per capita

- An office space of approximately 929 square meters

Company deed 10 pages long

The ranking of economies on this indicator is determined by ranking each
country's score to start a business. These scores are a simple average of scores for
each component index.

Assets
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After researching the laws, regulations and publicly available information
about starting a business, the World Bank will develop a detailed list of procedures,
along with time and cost to comply with each procedure and paid-in minimum capital
requirements. Local lawyers, notaries and government officials will be interviewed
and verified for data. The World Bank also assumes that any necessary information is
available and entrepreneurs will not have to pay unofficial cost. If the answers of the
experts are different, the World Bank will continue to collate and interview.

(i) The number of procedures to start a business

- The Starting a business indicator records all procedures (before, during and
after business registration) officially required, or commonly done in practice.

- Founders are assumed to complete all procedures themselves, unless the use
of a third party is mandated by law, or solicited by the majority of entrepreneurs. If
the services of professionals are required, procedures conducted by such professionals
on behalf of the company are counted as separate procedures

- A procedure is defined as any interaction of the company founders with
external parties (for example, government agencies, lawyers, auditors or notaries) or
spouses (if legally required). Interactions between company founders or company
officers and employees are not counted as procedures.

- Procedures that must be completed in the same building but in different
offices or counters are counted separately.

- If founders have to visit the same office several times for different sequential
procedures, each is counted separately.

- Each electronic procedure is counted separately. If 2 procedures can be
completed through the same website but require separate filings, they are counted as 2
separate procedures.

- Approvals from spouses to own a business or leave the home are considered
procedures if required by law or if by failing to obtain such approval the spouse will
suffer consequences under the law.

- Procedures required for official correspondence or transactions with public
agencies are also included. For example, if a company seal or stamp is required on
official documents, such as tax declarations, obtaining the seal or stamp is counted

- Industry-specific procedures are excluded (only procedures required for all
businesses are included). For example, procedures to comply with environmental
regulations are included only when they apply to all businesses conducting general
commercial or industrial activities. Procedures that the company undergoes to connect
to electricity, water, gas and waste disposal services are not included in the starting a

business indicator.
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Pre-registration

o Checking the availability of the proposed company name
o Having a notary draft and notarize statutes
o Depositing minimum capital in a bank account

Registration

o Application for incorporation
o Payment of fees
o Other procedures under the mandate of the commercial registry

Post-registration

o Registering with tax authorities

o Obtaining a business license

o Enrolling employees in Social Security
o Buying and legalizing company books
o Obtaining a company seal

(if) The time to complete a procedure

- Time is recorded in calendar days. The measure captures the median duration
that incorporation lawyers or notaries indicate is necessary in practice to complete a
procedure with minimum follow-up with government agencies and no unofficial
payments.

- The minimum time required for each procedure is 1 day.

- For procedures that can be fully completed online, the minimum time
recorded is half a day.

- A procedure is considered completed once the company receives the final
incorporation document.

- If a procedure can be accelerated for an additional cost, the fastest procedure
1s chosen if that option is more beneficial to the economy’s ranking.

- It is assumed that the entrepreneur is aware of all entry requirements and
completes them without delay.

(ili) The cost (% GNI per capita) of a procedure

- Cost is recorded as a percentage of the economy’s income per capita. It
includes all official fees and fees for legal or professional services if such services are
required by law or commonly used in practice. Fees for purchasing and legalizing
company books are included if these transactions are required by law. Although value

111




added tax registration can be counted as a separate procedure, value added tax is not
part of the incorporation cost.

- The company law, the commercial code and specific regulations and fee
schedules are used as sources for calculating costs. In the absence of fee schedules, a
government officer’s estimate is taken as an official source. In the absence of a
government officer’s estimate, estimates by incorporation experts are used. If several
incorporation experts provide different estimates, the median reported value is
applied.

- In all cases, the cost excludes bribes.
(iv) Paid-in Minimum Capital (% GNI per capita)

- The paid-in minimum capital requirement reflects the amount that an
entrepreneur needs to deposit in a bank or with a notary before registration and up to 3
months following incorporation.

- Some economies require minimum capital but allow businesses to pay only a
part of it before registration, with the rest to be paid after or within the first year of
operation.

The following table recap how to measure the starting a business indicator

The procedure must be done to a business start business activity (number of
procedures)

Pre-registration (for example: identify company name, notaries, ...)

Registration

Post-registration (for example: social insurance registration, seal, ...)

Received the certificate of business registration

The gender specific documents are applied

Time (calendar day)

Not including the time to collect information, make records

Each procedure starts from the next day (two procedures are not carried out on the
same day). Online application procedure is an exception, in 72 days.

From filing until receiving results

There is no connection with enforcement officials

Cost (% GNI pc)

Only official costs (excluding informal costs)

Do not use intermediary fees or services

Paid-in Minimum Capital (% GNI per capita)

Capital requirements (before and after business registration)
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The Protecting Minority Investors Index is one of the 10 indicators of the
World Bank's Doing Business Report, which aims to measure the protection of
minority investors against self-dealing transactions from controlling shareholder and
managers. The purpose of this section is to introduce theory and methodology of
World Bank's Protecting Minority Investor Index and its components, as well as the
advantages and disadvantages of this approach.

a. Protecting Minority Investors from the World Bank’s perspective

The World Bank’s Protecting Minority Investors Index is based on Djankov et
al. (2008) on self-dealing transactions/related party transactions.

Self-dealing transaction means that major/controlling shareholders use their
rights and control power to conduct transactions that only benefit themselves, not for
common interests of all shareholders or company. For example, a controlling
shareholder uses his/her control power to nominate himself or appoint his close
associates to become members of the Board of Directors (BOD). Through the BOD,
controlling shareholder, then, can propose a transaction between the company and
his/her relatives or with companies under controlling shareholder’s control. The
controlling shareholder can influence the BOD to approve the above transactions. The
price of this transaction is often at a price higher than the market price which means
that controlling shareholders and his relatives can gain benefits at the expense of the
company and other shareholders. This is a common way for a controlling shareholder
to gain private benefit of control at the costs of the company.

Djankov et al. (2008) focused on addressing legal regulations to protect
minority shareholders and investors from such self-dealing transactions. An important
highlight of the study is the way it is conducted. First, the study introduced a
hypothetical self-dealing transaction between two companies. Both companies have
the majority of shares being owned by a shareholder (Mr. James). The study then built
a questionnaire and interviewed an international law firm with branches in more than
100 countries, asking them to present and explain each countries specific regulations
to prevent the hypothetical transaction. All regulations from the interviews are
summarized and classified in order to build an index called the Anti-Self-Dealing
Index. This index consists of 2 main components:

(i) Ex ante private control of self-dealing: approval by disinterested
shareholders, disclosures, independent review ...
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(i) Ex post private control of self-dealing: ease of suing the controlling
shareholder, holding controlling shareholders liable, access to evidence, and
disclosure of periodic filling ...

Djankov et al. (2008) then examined the impact of this index on the
development of the stock market. The results after running econometric models have
confirmed that countries with better score in the index have more developed stock and
financial market. The above-mentioned methodology not only has created a set of
practical-based indicators that can be applied to all countries, but also has a solid
academic base compared with former investor protection indicators.

Based on this methodology, the World Bank has expanded the scale and scope
of the research by interviewing a large number of law firms and businesses in each
country to evaluate investor protection regulations. The World Bank's investors
protection index has three main pillars:

(i) Extent of disclosure index
(if) Extent of director liability index
(ii) Ease of shareholders suit index.

Each pillar includes 10 questions to check whether a country's legal documents
have a certain investor protection regulation, and the degree to which investors are
protected. For example, one question in the Extent of disclosure index is: “Whose
decision is sufficient to approve the Buyer-Seller transaction?”. If a country regulates
that BOD excluding interested members has this authority, this country will get 2
points. On the other hand, if the General Shareholder Meeting has this authority, this
country will get 3 points. The score of each country is the average of the three pillars.

Since 2015, the World Bank has made significant changes of this index. The
above three main pillars have been combined into 1 sub-index called “Extent of
Conflict of Interest Regulation Index”. The World Bank has added another sub-index
called “Extent of Shareholders Governance Index” which consists of 3 more pillars.
The new sub-index aims to provide a comprehensive assessment of countries investor
protection by assessing different aspects of investor protection, for example, the rights
of shareholders in decision making process, rules to prevent managers’ entrenchment
and power abuse... Unlike the previous three pillars, the new pillars is built based on
best practices. Three additional pillars are:

(iv) Extent of shareholder rights
(v) Extent of ownership and control

(vi) Extent of corporate transparency
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Detailed analysis of the index and its components will be presented in detail in
the following sections.

b. Main components of Protecting Minority Investors Index
bl. Protecting Investors Index before 2015

Prior to 2015, the investor protection index was based entirely on the Anti-Self-
Dealing Index. The hypothetical self-dealing transaction is summarized as follows:

- The Buyer is a publicly traded corporation listed on the economy’s most
important stock exchange (HOSE in Vietnam). The Buyer has a controlling
shareholder, Mr. James, who owns 60% of the company and is a member of the Board
of Directors. Mr. James also has the right to nominate and appoint 2 of the 5 members
of the Board of Directors.

- The Seller is a company which 90% of its total shares is belong to Mr. James.

Mr. James proposed that the Buyer purchase Seller’s unused fleet of trucks to
expand Buyer’s distribution of its food products, a proposal to which Buyer agrees.
The price is equal to 10% of Buyer’s assets and is higher than the market value. This
was identified as a self-dealing transaction causing damage to the Buyer and its
shareholders.

The World Bank then assesses the mandatory regulations of each country to
prevent such self-dealing transaction in three pillars.

Requirements on Liability of CEO and
approval and disclosure board of directors in a
of related-party related-party
transactions transaction
\ 33.3% /
Extent of
director
liability index
33.3%
Ease of
shareholder
suits index

Type of evidence that can be collected
before and during the trial

Source: Doing Business 2014

(i) Extent of disclosure index
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The first pillar focuses on assessing the level of transparency and disclosure for
self-dealing transactions. Disclosure is required both before and after the transaction
is approved.

Before the transaction is approved, the World Bank recommends that the
General Meeting of Shareholders should have the authority to approve these
transactions. In additions, there should be an external independent organization to
review in detail the terms of the transaction to ensure fairness among shareholders.
Mr. James is also required to publicize his related interests.

After the transaction is approved, the company should be required to disclose
all related benefits and transaction details in a complete and timely manner.

(ii) Extent of director liability index

The second pillar contains regulations aiming to clearly define the
responsibilities of BOD members and the right of shareholders to sue members who
breach their duties.

First, shareholders who own a certain percentage of shares should have the
right to sue BOD members. Second, the responsibilities of Mr. James and other board
members must be clearly specified. Responsibilities here include compensation for
damages and return of benefits if the lawsuit is success. Third, the court must have the
right to cancel the self-dealing transaction and impose additional penalties for Mr.
James and BOD.

(iii) Ease of shareholder suits index

The final pillar focuses on assessing the easy of shareholder suits. A good
investor protection mechanism must allow shareholders to easily and quickly suit Mr.
James and BOD members. The ease of shareholder suits is shown in the following
points:

First, shareholders should easily access to documents and evidence related to
the transaction. Second, shareholder should have the right to directly question
defendants and witnesses at the trial. Third, the burden of proof should be lower and
shareholder can recover their legal expense from the company.

The content of three pillars shows that the Protecting Minority Investors Index
before 2015 focused entirely on preventing self-dealing transaction. All three pillars
have a similar market-oriented approach. The role of the state focuses on regulating
transparency requirements, responsibilities of controlling shareholders and BOD
members, and lawsuits. The enforcement, however, is carried out entirely by related
individuals and organizations (private enforcement).

There is another approach in which the state can participate in the enforcement
process by imposing administrative and criminal sanctions for individuals (public
enforcement). In fact, many countries impose heavy criminal liability for Mr. James
and BOD members. For example, Italy provides a 3-year jail term for Mr. James, if
the above transaction is made and Mr. James did not disclose his conflict of interest. It
is safe to assume that countries imposing high civil and criminal penalties can better
prevent self-dealing transactions because these penalties can impose higher costs and
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risks, reduce potential benefits, thus, discourage Mr. James and BOD members from
conducting these transactions. The World Bank's index, however, does not include
this aspect.

The second noteworthy point is that the World Bank's PMII only applies to
listed companies. This remains the same even after the 2015 amendments. The Buyer
Is assumed to be a joint stock company listed on the largest stock exchange of the
country. Therefore, the World Bank only evaluates the provisions preventing self-
dealing transactions for listed joint stock companies. They did not assess the rules for
unlisted public companies, limited liability company and private companies. Limited
liability and unlisted companies, however, account for the majority of the total
number of companies in Vietnam.

b2. Protecting Minority Investors Index after 2015

Since 2015, the World Bank has renamed the Protecting Investors Index into
the Protecting Minority Investor Index. The new name reflects more precisely the
purpose of this index: to protect minority investors from the expropriation of
controlling shareholders and the BOD.

The World Bank has also expanded the scope of this index by adding a new
sub-index. The Protecting Investors Index is now containing two sub-index: (i) the
Extent of Conflict of Interest Regulation Index which is created by combining 3
previous pillars; and (ii) the Extent of Shareholders Governance Index which consists
of 3 new pillars. Unlike the previous pillars, all 3 new pillars are based on best
practices, focusing on measuring the rights of shareholders from three aspects: (iv) the
rights of shareholders in making important company’s decisions; (v) regulations to
prevent the control and entrenchment of the Board of Directors; and (vi) publicity,
transparency of ownership, managers’ compensation, financial statements and
auditing.

The World Bank’s assumptions for the Extent of Shareholders Governance
Index are as follows:

- The Buyer is a company listed on the nation's largest stock exchange (HOSE
in Vietnam)

- In addition, for this component, the World Bank added several questions for
limited liability companies.

(iv) Extent of shareholder right index

This pillar focuses on regulations that allow shareholders participation in
company’s decisions making process. For example, several important shareholders'
rights are included in this pillar such as: the right to sell assets valued at over 51% of
total assets; the right to convene a General Meeting of Shareholders; the right to issue
new shares, preemption rights... The World Bank also added a number of questions
regarding the rights of members in limited liability companies.

(v) Extent of ownership and control index

This pillar aims to evaluate regulations to prevent control and entrenchment
activities of the Board of Directors. Several good practices are mentioned in this
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pillar, for example: no duality between the position of CEO and Chairman of the
BOD, the right to dismiss member of the BOD, requirement of independent and non-
executive members of the BOD, tender offer from potential acquirer...

(vi) Extent of corporate transparency index

Corporate transparency in this case is transparency of ownership and
information of employment, directorship and remuneration of BOD members,
requirement for independent auditors of financial statements and publicity of audit
reports. In addition, this pillar also assesses regulations on the General Shareholders
Meeting procedures to ensure that all shareholders can participate and give opinions
in the Meeting.

The new sub-index demonstrates the World Bank's desire to make a more
comprehensive and better index to assess investor protection of countries with
different contexts.

First, the addition of a new sub-index will help the World Bank better assess
investor protection regulations for countries where a majority of companies have
dispersed ownership structure.

We can easily recognize that the Extent of Shareholders Governance Index
aims to assess regulations that govern the relationship between shareholders and the
BOD. The BOD, having their own interests, can take advantage of their rights and
information to expropriate company or shareholders’ interests or to simply protect
their positions. For example, members of the BOD may propose remuneration or
bonuses that are higher than the compensation they deserve. Board members and CEO
can also oppose mergers and acquisitions which can increase company’s value and
shareholders’ benefits but potentially make them lose their positions. CEO and Board
members can also use the company's resources for personal purpose such as expensive
car or dining...

The conflict of interests between shareholders and the BOD, however, usually
occur only in companies with dispersed ownership structure. In companies with
concentrated ownership structures, controlling shareholders can easily control the
Board of Directors, so conflict between shareholders and the BOD rarely happens.
The Extent of Shareholders Governance Index also shares many similarities with the
Anti-Director Index - another well-known index for assessing shareholder protection.
The Anti-Director Index is considered more suitable for assessing investor protection
in countries where companies have dispersed ownership structure.

It should be mentioned that the addition of the new sub-index does not bring
only benefits but also make certain drawbacks emerge. Detailed analysis and policy
implications on this issue will be provided in the following section.

Second, the new Index has included several questions for limited liability
companies. This, again, reflects World Bank’s attempt to make a more comprehensive
index for all countries. The number of questions for limited liability companies,
however, is still limited. Moreover, limited liability company has a big difference in
establishment purpose and governance structure among countries. Meanwhile, the

118



World Bank has no specific explanation or assumption for their limited liability
company. This will make it difficult to analyze World Bank's recommendations for

limited liability companies.

Table 17: Protecting Minority Investors Index after 2015

Extent of disclosure (0-10)

Review and approval
related-party transaction

Internal, immediate and periodic disclosure
requirements for related-party transaction

Extent of director liability (0-10)

requirements for

Minority shareholders’ ability to sue and
hold interested directors liable for
prejudicial related-party transaction

Available legal remedies (damages,
disgorgement of profits, disqualification,
rescission of transaction)

Ease of shareholder suits (0-10)
Access to internal corporate documents

Evidence obtainable during trial, allocation
of legal expenses

Extent of conflict of interest regulation
index (0-10)

Simple average of the Extent of disclosure,
Extent of director liability and Ease of
shareholder suits

Extent of shareholder rights (0-10)

Shareholders’ rights and role in major
corporate decisions

Extent of ownership and control (0-10)

Governance safeguards protecting
shareholders from undue board control
and entrenchment

Extent of corporate transparency (0-10)

Corporate transparency on significant
owners, executive compensation, annual
meeting and audits

Extent of shareholder governance index
(0-10)

Simple average of the Extent of
shareholder rights, Extent of ownership
and control and Extent of corporate
transparency

Simple average of the Extent of conflict of interest regulation index and the Extent of

shareholder governance index.

Source: Doing Business Report, World Bank.

1.3. Benefits and limitations of applying World Bank’s approach

1.3.1. Benefits

There are a lot of benefits when applying World Bank (WB)’s approach to
assess Vietnam’s business environment and to conduct reform. The benefits can be

listed here:
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First, the application of WB approach will help managers assess Vietnam’s
business environment scientifically, effectively and economically. The World Bank's
evaluation framework is based on scientific research. The indicators in the evaluation
framework have been quantified and published in detail so that policy makers can
easily apply without having to build a separate evaluation framework. Therefore, the
application of the evaluation framework will help save a huge amount of costs,
especially for developing countries.

The application of the WB evaluation framework also ensures the objectivity in
the assessment. That the World Bank independently interviews and evaluates
countries will help its assessments to be fair and objective compared to when
countries evaluate themselves or evaluate each other.

Second, applying the WB evaluation framework will help Vietnam compare its
own business environment reform process with that of the world. A country can build
its own assessment framework to compare itself with the past. However, such
comparisons are still not enough as other countries may reform and develop at a much
faster pace. The application of a common assessment framework will help policy
makers know where their country is compared to other countries, thereby creating an
incentive to reform the business environment, pushing back conservative ideas.

Third, the application of WB evaluation framework also makes it easier for
Vietnam to identify its weakness, particularly for the reform process. This benefit is
especially true for the Starting a Business and Protecting Minority Investors Indexes.
The Starting a Business Index is assessed based on the number of procedures, the
number of days to complete procedures and paying fees to start a business.
Policymakers can rely on assessments of other countries to find out which procedures
are no longer needed, the possibility of incorporating procedures or the feasibility of
cutting down time to finish procedures. The Protection Minority Investors Index is
assessed based on the regulations on investor protection. Policymakers can use this
assessment to identify missing regulations and consider additional amendments to
follow international practices.

In fact, Vietnam has applied the World Bank's evaluation framework to reform
and gained remarkable achievements. In 2014, for the first time, the Prime Minister
has issue the Resolution No. 19/NQ-CP which applies international evaluation
framework (WB framework) to improve the country’s business environment. The
resolution sets out specific targets for each indicator (for instance, by (year),
Vietnam’s Starting Business index should increase (number) ranking points), and
specifies the responsibilities of ministries and branches in implementing the goals. In
2019, the Resolution was renamed to Resolution No. 02/NQ-CP which is often issued
at the beginning of the year, serving for the planning throughout the year.
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Resolution No. 02/NQ-CP in 2019 sets the targets for Starting a Business Index
as follows: increase 20-25 ranking levels in 2020 and increase at least by 5 levels in
2019. For Protectinve Minority Investors Index, and the resolution requires Vietnam
to raise this index by 14-19 levels in 2020 and increase by at least 5 levels in 20109.
These goals are considered as ambitious, especially when other countries also follow
WB’s Doing Business report to reform.

1.3.2. Limitations

The convenience, objectivity and efficiency of adopting a common evaluation
framework are traded with certain limitations. The biggest limitation of using a one-
size-fit-all evaluation framework is the failure to fully and accurately assess the
situation of each country. Each country has its own historical, geographical and
developmental background, leading to various socio-economic differences. Therefore,
it is necessary to study carefully WB approach to each indicator in order to guide the
reform accurately and effectively.

For Starting a Business Index, the assessment for a "sample™ company with the
assumptions above prevent the World Bank from assessing conditional business lines
conditions. In fact, in Vietnam, enterprises in conditional business lines have to follow
a lot of procedures to meet the business conditions and there is also a large number of
conditional business lines. Those are ones of biggest market entry obstacles in
Vietnam. This means that the ranking of Vietnam in this index does not fully reflects
the difficulties in market entry in Vietnam.

Another following example of Protecting Minority Investors Index also
demonstrates the limitations of WB approach. Researchers in the field of corporate
governance have long doubted about the adequacy and accuracy of a one-size-fit-all
investor protection index. Protecting Minority Investors Index is not out of doubt.
Bebchuk and Hamdani (2009) have emphasized the difference in shareholder
protection in countries with different ownership structures.

For companies with dispersed ownership structures, conflicts of interest mainly
occur between the BOD and the company's shareholders. As each shareholder in this
case owns a small amount of shares, he or she does not have enough motivation as
well as resources to supervise the company. Consequently, the expropriation of
benefits mainly comes from the BOD. The most common way is that the Board
members offers a high salary to his or herself and takes action to protect his or her
position contrary to the company’s interests. In this case, shareholders must build a
contract which aligns Board members’ interests to company's long-term performance,
encouraging BOD to act for company's benefit. Shareholders must also actively
perform their supervision role over the BOD. Market mechanisms such as merger and
acquisition and labor market (managers) must also be established to pressure BOD to
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fulfill its role. In addition, to protect shareholder, the state can minimize shareholders’
supervision costs by enhancing shareholders’ rights (for example, lowering the
percentage of ownership shares required to convene the GMS..., similar to Anti-
Director Index’s approach).

For enterprises with a concentrated ownership structure, conflicts of interest are
not between the BOD and the shareholders but rather between large and controlling
shareholders with minority shareholders. In this case, the controlling shareholder has
enough power to become a Board member and appoint someone close to him to
become other Board members. The controlling shareholder does not pay much
attention to above-mentioned regulations on shareholders’ rights and the
responsibility of BOD because they have enough ownership to control the BOD.

In contrast, with his or her control, major shareholder can easily conduct self-
dealing transactions at the expense of minority shareholders. Bebchuck and Hamdani
(2009) consider that self-dealing transactions are an important channel for
expropriating company assets when the ownership structure of the company is
concentrated and it is less likely to happen in the case of dispersed ownership
structure. As mentioned above, the World Bank's Protecting Minority Investors Index
before 2015 is based entirely on the Anti-Self-Dealing Index, so it is suitable to apply
to companies with concentrated ownership structure.

In Vietnam, studies by Nguyen (2015), Lai (2017) and Tung (2019) all show
that listed companies in Vietham have a highly concentrated ownership structure.
Major shareholders (owning shares greater than 5%) account for an average of 43-
54% of the company's shares, much higher than those in the US (24.81%), the UK
(21%), Japan (33.66%) and France (46.89%). Tung's study (2019) also shows that up
to 39% of the listed companies in the sample have controlling shareholders (owning
shares greater than 50%). Among companies in the market, listed companies often
have more dispersed ownership structure. Therefore, it can be assumed that non-listed
companies in Vietnam even have much more highly concentrated ownership structure.

Therefore, in this case, the before-2015 WB Protecting Minority Investors
Index is perfectly suitable to assess the situation of investor protection in Vietnam.
However, after 2015, the World Bank added another sub-index - the Extent of
shareholders governance index with 3 new pillars. These new pillars are based on
good international practice and are somewhat similar to the Anti-Director-Index,
which is more appropriate for companies with dispersed ownership structure. This
addition is good in the sense that the Protecting Minority Investors Index now is able
to assess different countries comprehensively. However, policymakers need to be very
careful as it may cause confusion in assessing shareholder protection in Vietnam.
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Tung (2019) analyzed this problem as follows. In the 2014 Doing Business
report, Vietnam ranked 157 out of 189 countries in the Protecting Minority Investor
Index. However, since the addition of new sub-index in 2015, Vietnam’s ranking has
increased rapidly to the position of 81% out of 190 countries. This promotion may
make policy-makers wrongly think that Vietnam’s investor protection has been
improved and change their focus to other indicators.

However, in fact, Vietnam’s high ranking is thanks to the adding of new sub-
index, not to its self-improvement. Vietnam’s average score for new component index
Is 6.7, even higher than the average of East Asia and the Pacific. Unfortunately, the
score of Extent of conflict of interest regulation index to prevent self-dealing
transactions is still very low, which is about 3.3 in the 2014 Report and 4.3 in the
2019 Report. When most of Vietnamese enterprises have concentrated ownership
structure, this low score of Extent of conflict of interest regulation sub-index means
that investor protection in Vietnam is actually still weak and has not improved much
in recent years

Conclusion

The analysis of benefits and limitations of WB evaluation framework shows
that Vietnam still needs to use the WB evaluation framework due to its irreplaceable
advantages of objectivity, convenience and effectiveness. The use of this evaluation
framework has positively promoted Vietnam’s business environment reform in recent
years. However, there is still a need to further analyze the content of each indicator of
the evaluation framework in order to have an accurate assessment and direction for
Vietnam’s business environment reform.

The Enterprise Law provides corporate governance regulation for all types of
businesses, regardless of their ownership structure. Therefore, it is still necessary to
evaluate and improve the regulations for the pillars of the Extent of shareholders
governance Index. However, it is necessary to focus more resources on improving the
Extent of conflict of interest regulation Index to fight against self-dealing transactions
as shareholders and businesses will benefit most when improving this aspect.
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CHAPTER I1: STARTING A BUSINESS AND PROTECTION OF
MINORITY SHAREHOLDERS IN VIETNAM

2.1 Starting a business

2.1.1. Overview starting a business ranking of Vietnam, according to the
World Bank

According to Doing Business Report 2020, Vietnam’s starting a business
indicator despite the increase in score (by reducing 1 day procedures) but has
decreased in rank (dropped 11 spots), ranked 115/190 economies. Details of the
procedure, times and costs are shown in the Table below:

Table 18: Starting a business ranking of Vietnam

DB2017 | DB2018 | DB 2019 | DB2020
Starting a business (rank) 121 123 104 115
Starting a business (score) 81.76 82.02 84.82 85.1
Procedure — Men (number) 9 9 8 8
Time — Men (days) 24 22 17 16
Cost — Men (% of income per capita) 4.6 6.5 5.9 5.6
Procedure — Women (number) 9 9 8 8
Time — Women (days) 24 22 17 16
Cost — Women (% of income per 5.6
capita) 4.6 6.5 5.9
Paid-in min. capital (% of income per 0
capita) 0 0 0

Source: Doing Business Report

Over the past 20 years of implementing the Enterprise Law®, starting a
business index of Vietnam has improved, this is shown by the increasing trend of the
scores over the years (Figure 3). Especially after 2014, when Law on Enterprise 2014
was born with the breakthrough reform regulations and brought positive impact in
creating more favorable business environment, promoting the establishment and
development enterprise.

%8 In 1999, the Enterprise Law was born on the basis of the unification of the two laws (the Corporate Law 1990 and
the Private Enterprise Law), creating a common legal framework for economic entities in a market economy,
creating an equality playground between types of businesses. Over the past 20 years, the Enterprise Law has
undergone two amendments (2005 and 2014) and is currently seeking amendments at the 8th Session, National
Assembly XIV
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Figure 14: Starting a business score of Vietnam in World Bank’s doing business
ranking, 2004-2020
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Although the staring a business score has also had positive changes showing
the Government's reform efforts, but this ranking of Vietnam still outside the top 100.
Compared with other countries in the region, the index is still inferior. In ASEAN,
Vietnam ranks behind Singapore, Brunei, Thailand and Myanmar, just standing on
Malaysia, Indonesia, Philippines, Laos and Cambodia

Figure 15: Raking of starting a business indicator of Vietham compared with
ASEAN countries
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2.1.2. Details of the procedure, time and cost of starting a business in Vietnam
Vietnam

The process of starting a business in Vietnam consists of 8 procedures,
namely: (1) Obtain the certificates of business registration and publish the
registration contents; (2) Make a company seal; (3) Submit a notification of the seal-
sample to business registration authorities; (4) Open a bank account; (5) Purchased
or self-printed VAT invoices; (6) Pay business license fees; (7) Labor registration;
and (8) Social insurance registration. These procedures are within the scope of 5
state management agencies: Ministry of Planning and Investment, State Bank of
Vietnam, Ministry of Finance, Ministry of Labor - Invalids & Social Affairs and Vietnam
Social Insurance.

Figure 16: Number of procedures and time taken to start up a business in
Vietnam

Obtain the certificates of business registration... mmm— 3
Make a company seal mm 1
Submit a notification of the seal-sample ma 1
Open a bank account mm 1
Purchased or self-printed VAT invoices I 10
Pay business license fees 0
Labor registration ma 1
Social insurance registration =& 1
Total: 8 procedures IEEEEEEEEEEEEEEEEEEEEENNN |6

0 5 10 15 20

Source: 2020 Doing Business Report, World Bank

It takes 16 days to conduct 8 procedures in Vietnam, while this process in
Singapore is 2 procedures and 1.5 days, Brunei, Thailand and Myanmar respectively
3 and 5; 5 and 6; 6 and 7 (Figure 6). On average, in East Asia and the Pacific,
starting a business takes 6.5 procedures and 25.6 days.
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Figure 17: The procedures and time for starting a business in Southeast Asian
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2 of the 8 procedures significantly contribute to pulling back the rankings and
scores of the Vietnam’s starting a business indicator are: (i) purchased or self-printed
VAT invoices (accounting for 10 days out of 16 days); (ii) pay business license fees

(VND 2,000,000, accounting for over 60% of the total cost).

Details of the

procedures, time and costs of starting a business in Vietnam are shown in the Table

below
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No Procedures Time to Associated costs
complete
(day)

1 Obtain the certificates of business 3 VND 100,000
registration and publish the registration (registration, free if
contents online);

Agency: Business Registration  Office, VND 300,000

Department of Planning and Investment
Legal documents: Article 27 of Enterprise
Law 2014, Decree 78/2015 / ND-CP, Decree
108/2018 / ND-CP, Circular No. 215/2016 /
TT-BTC, Circular 130/2017 / TT -BTC

(publication)

- To register a company, the applicant must
submit documents in accordance with
Government Decree 78/2015/ND-CP dated
14 September 2015 on enterprise registration,
as amended by Decree 78/2015/ND-CP dated
23 August 2018.

After receipt of the application documents
which fully satisfies the conditions for
issuance of an enterprise registration
certificate, the Business Registration Office
shall key the information stated in the
application into the National Business
Registration Portal ("NBRP™) and check the
application and supporting documents

- The Business Registration Office shall issue
the enterprise registration certificate within 3
working days from the receipt of satisfactory
application documents.

Within 5 working days after issuance of the
enterprise  registration  certificate, the
Business Registration Office shall send the
enterprise registration contents to the tax
authority  department, the  statistics
department, the labor department and the
social insurance department

- At the moment of business registration,
entrepreneurs also request the publication of
the registration contents online

- The fee:
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According to Circular 130/2017/TT-BTC
dated 4 December 2017 amending a number
of articles of Circular 215/2016/TT-BTC
dated 10 November 2016 of the Ministry of
Finance, the enterprise registration fee is
VND 100,000. Particularly for cases of
online enterprise registration, the enterprise
registration fee is exempted.

At the same time, the Circular also stipulates
a fee of 300,000 VND for publish the
registration contents.

Make a company seal
Agency : Business Registration Office

450.000 VND

- Company seal is required by law and in
practice to open a bank account.

- The company obtains a company seal from
a seal-maker.

- The company has the right to decide on the
design, content and quantity of its seal, unless
otherwise prescribed by the company's
charter. The enterprise can have several seals
with the same design and content (in
accordance with a registered seal form).

Submit an online notification of the seal-
sample

Agency: Business Registration Office

Legal documents: Article 44 of the Enterprise
Law, Decree No. 99/2016 / ND-CP, Decree
78/2015 / ND-CP, Decree 108/2018 / ND-CP

No charge

- The enterprise must submit a notification of
the seal-sample to the Business Registration
Office (BRO) before using it for publication
on the National Business Registration Portal
(NBRP)

- The enterprise must submit an online
notification of the seal-sample do not need to
submit paper documents to BRO

- At the time of receiving the notification,
the BRO sends the entrepreneur a receipt,
post the enterprise’s notification on the NBRP
and issue a notice on the posting of seal
sample of the enterprise.

- The enterprise's seal is managed and used
according to the company's charter and has
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no expiry date, until the enterprise wants to
change the new seal sample. During the
operation, enterprises wishing to change or
cancel the seal just need to notify the
business registration agency.

Open a bank account
Agency : Bank

no charge

- After obtaining the certificate of enterprise
registration, the enterprise needs to contact
commercial banks to open a payment
account for their enterprise.

- Each bank requires a different minimum
deposit to open an account.

- To open the account, the bank requires a
bank-issued application form, a copy of the
notification on use of the seal with a
confirmation stamp of the Business
Registration Office, the Charter of the
Company, the Enterprise Registration
Certificate (ERC) and relevant documents as
required by each bank.

- Bank account is required in practice to pay
taxes.

Approve pre-printed VAT invoices with
the Municipal Taxation Department
Agency: Municipal Taxation Department
Legal documents: Circular 39/2014 / TT-
BTC dated March 31, 2014, Circular 37/2017
/| TT-BTC dated April 27, 2017

(However, these are 2 documents that were
updated during the WB data collection phase
for the Doing Business Report 2020. Since
November 14, 2019, the two above circulars
have ceased to be effective and are replaced
by Circular 68/2019/TT-BTC dated
September 30, 2019, guiding the
implementation of a number of articles of
Decree 119/2018/ ND-CP)

10

About VND
200,000 per book

- Companies shall use self-printed or
purchased VAT invoices or electronic VAT
invoices. Electronic VAT regulation is not
mandatory, and majority of companies opt
for traditional VAT system.

- The applicant must contact a publisher to
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order the printing of VAT Invoice Books and
must register the self-printed invoices with
the Municipal Taxation Department.

- To register for self-printing of invoices,
company founders must submit an
application on a standard form, along with (a)
a sample self-printed invoice, including all
statutory details; (b) a map showing the
location of the company’s office or copy of
the lease contract if the premises are leased,
certified by the ward commune people’s
committee; (c) the general director’s
identification card; (d) a copy of the business
registration certificate; and (e) and the tax
registration certificate and copy.

Within 2 working days after receiving the
enterprise's request, the Municipal Taxation
Department must give an opinion on the
conditions of using self-printed invoices.
After 02 working days, if tax authorities do
not give written opinions, enterprises may
use self-printed invoices.

- To purchase invoices, enterprises must
submit the prescribed dossiers, including: (i)
The application; (ii) A written commitment
to the production and business address in
accordance with the certificate of business
registration or investment license (practicing
license) or establishment decision of the
competent authority; (iii) Power of attorney
and identity card/citizen identity of the buyer
(if not the legal representative). Tax
authorities directly managing sales of
invoices.

- In total, it takes about 10 days to obtain the
self-printed VAT invoices and have them
registered with the Municipal Taxation
Department.

*6

Pay business license fee

Agency: Tax office

Legal documents: Decree No. 139/2016 /
ND-CP dated October 4, 2016 of the
Government  stipulating licensing fees,
Circular 302/2016/ TT-BTC dated November

Less than
a day
(online
procedure

),

simultane

VND 2.000.000
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15, 2016 on guidelines license fees

ous with
previous
procedure

- The business license fee must be paid to the

tax authority where the enterprise registers its

tax reports or through designated commercial

banks.

- This license tax is paid annually and in the

first month of a year (with regards to

enterprises are operating) and in the month

when the newly established enterprise obtains

the tax code.

- A new company established during the first

6 months of the year shall pay the entire

annual business license tax. If it was

established during the last 6 months, it must

pay 50% of the annual license tax.

- According to Article 4 of Circular

302/2016/TT-BTC, the business license tax

depends on the charter capital of the

enterprise as follows

+ An enterprise with charter capital above
VND 10 billion: VND 3,000,000 per year;
+ An enterprise with charter capital of VND
10 billion or less: VND 2,000,000 per year;
+ Branches, representative offices, business
locations, business units, other economic
organizations: VND 1,000,000 per year.

- The entrepreneur can transfer the licensing

tax through commercial bank with form C1-

02/NS enclosed to Circular 302/2016/TT-

BTC.

*7

Register with the local labor office to
declare use of labor

Agency: Municipal Department for Labor,
Invalids and Social Affairs

Legal documents: Labor Code, Decree
03/2014/ND-CP dated January 16, 2014
detailing a number of articles of the Labor
Code on employment

1 day,
simultane
ous with
previous
procedure

No charge

- Within 30 days of starting operations,
employers must register all employees and
their qualifications with the Labor Office (in
conformity with set forms)
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- The relationship between the employer and
its employees is regulated by the Labor Code
and set forth in labor contracts.

*8 | Register employees with the Social 1 day, No charge
Insurance Fund for the payment of health | simultane
insurance and social insurance ous with
Agency: Social Insurance Fund previous
Legal documents: Social Insurance Law No. | procedure
58/2014 / QH13 dated November 20, 2014
(Chapter VII), Decision 772 / QD-BHXH
dated June 15, 2018

- Within 30 days from the date of signing the
labor contract or employment contract or the
effective date of the recruitment decision, the
company must register employees with the
Social Insurance Fund.

- The employer must complete a form
provided by the Social Insurance Fund and
include the following information: the
employee name and date of birth, salary (as
stated in the labor contract), the social
insurance book serial number (for employees
already issued with those books), a certified
copy of the company's business registration
certificate, and a copy of each labor contract.
- The Social Insurance Office must, within 20
days from the date of receipt of the
application  file, issue an insurance
registration book for each new employee that
was not issued such book by the previous
employer.

- he employer is responsible for paying social
and health insurance contributions for each
employee.

- Since the health insurance merged with the
social insurance funds, payment is made
(monthly or quarterly) directly to the Social
Insurance Fund.

- Health insurance certificates are issued
during the first month of the year.

Note: * Note: * are procedures performed simultaneously. Column No is the
procedure corresponding to the order of procedure steps shown in Figure 4

Source: Doing Business Report 2020, World Bank
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Recently, implementing the Resolution 19 (2014-2018) and Resolution 02/NQ-
CP dated January 01, 2019 on improving the business environment and enhancing
competitiveness, the Government as well as the ministries have made significant
reform efforts to create a transparent business environment, favorable conditions for
the business community development. A series of solutions have been proposed,
including some reforms in the process of starting a business to shorten procedures,
time and reduce costs for businesses, specifically:

- Include business registration procedures and publish business registration
information. Accordingly, allowing enterprises to be included in the application for
publication of enterprise registration information on the National Business
Registration Portal at the time of submitting enterprise registration dossiers
(prescribed in Decree No. 108 /2018/ND-CP amending and supplementing a number
of articles of Decree No. 78/2015/ND-CP on business registration).

- Reduce costs for administrative procedures on enterprise registration: Since
September 20, 2019, the enterprise registration fee is reduced by 50% compared to the
previous regulation (from VND 100,000 to VND 50,000), 100% exemption if online
registration, and the cost of publishing business registration content also decreases to
100,000 VND / time, instead of 300,000 VND/time as previously (as prescribed in
Circular 47/2019 /TT-BTC dated August 5, 2019). However, this reform has not been
recognized by the World Bank in Doing Business 2020.

- Reduce time for making company seal: require sealmaker to reduce the time
for making company seals down to a maximum of 1 day. This reform was recorded in
the Doing Business 2019 (instead of 05 days as in the 2018 Report).

- Submit an online notification of the seal-sample: Entrepreneurs must submit
an online notification of the seal-sample to the Business Registration Office (without
paper documents). And so the enterprise has fulfilled its obligations without waiting
for the results.

- Reduce time for administrative procedures on VAT invoice

The table below shows some of the reforms in starting a business in Vietnam
that were recognized by the World Bank in Doing Business reports.
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Report year Reforms

v'DB2019 Vietnam made starting a business easier by publishing the notice of
incorporation online and by reducing the cost of business
registration.

x DB2017 Vietnam made starting a business more difficult by requiring
entrepreneurs to receive approval of the seal sample before using it.

v' DB2016 Vietnam made starting a business easier by reducing the time
required to get the company seal engraved and registered.

v' DB2013 Vietnam made starting a business easier by allowing companies to
use self-printed value added tax invoices.

v' DB2011 Vietnam eased company start-up by creating a one-stop shop that
combines the processes for obtaining a business license and tax
license and by eliminating the need for a seal for company licensing

Note: v“Doing Business reform making it easier to do business
x: Change making it more difficult to do business

Source: Doing Business Report

a. Application of information technology, implementing online registration
procedures

The application of information technology, implementing online registration
procedures has been increasingly focused and promoted. The main goal is to reduce
the time and cost of the business registration process as well as increase accessibility
for small companies located far from the center (in some countries, the enterprises
still have to go to the capital city to carry out business registration procedures).
Moreover, the government's demand for enterprise information for monitoring and
auditing purposes, as well as the need for databases to share information, is also
growing.

Electronic services are available in more than 90% of high-income economies,
in contrast to only about 40% of low-income ones. Several economies with the fastest
business start-up offer electronic registration—including Australia, Canada, Denmark,
Estonia, New Zealand, Portugal and Singapore.

New Zealand launched its first online registration system in 1996 and it has
been mandatory to file most documents with the Companies Office online in 2008.
Specifically, the process of starting a business in New Zealand has only one
procedure: Online registration with the New Zealand Companies Office (NZCO).

Firstly, the applicant visits the NZCO Web site to reserve a company name
online. A new company’s name must be unique and can be reserved for up to 20
working days with the Companies Office. Under the Companies Act 1993, a company
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must have a name (reserved by the Registrar of Companies), at least one share, at least
one shareholder, at least one director, a registered office, and an address for service,
not mandatory statutory charter.

The applicant can apply for company registration online by completing forms
on company details and paying the registration fee. When the application is processed,
the founder will receive a notification by email along with the appropriate director and
shareholder consent forms, which are generated by the Companies Office. The
applicant must then fax the signed director and shareholder consent forms within 20
working days, after which the application will expire. The certificate of incorporation
will be issued via email in a few minutes when the last consent form is accepted. In
addition, the applicant can apply online for a company IRD (Inland Revenue
Department) number and register for the GST (Good and Service Tax) at the same
time as incorporating a company online with the NZCO.

To make the Myanmar company registration process more accessible, in
January 2019, the government of Myanmar has initiated a separate electronic platform
named as MyCO — Myanmar Companies Online. Accordingly, the investors who
intend to do business in Myanmar will register a new company at MyCo. It also
requires a re-registration online for existing companies.

At MyCo, several procedures were merged including company name search,
requesting business incorporation certificate, payment of the registration fees and
stamp duty, obtaining certificate of incorporation and submitting certificate of
registration documents. This platform helps the incorporation of the company in lesser
time and less physical documents. Moreover, it's easier to find information on all
companies that are registered in Myanmar. Searching for companies in MyCO is
simple and free (simply use the company name or registration number). The new
regulation of Myanmar Government is welcomed by the majority of businesses. It not
only helps businesses save time but also increases productivity and business
efficiency.

Starting a business in Singapore takes less than 2 days with 2 procedures,
including 1 online procedure. First of all, registration on-line with Accounting and
Corporate Regulatory Authority (ACRA) including company name search and filing
the company incorporation and tax number (GST).

The Accounting and Corporate Regulatory Authority (ACRA) is the national
regulator of business, public accountants and corporate service providers in
Singapore. Incorporation is done through Bizfile+, an electronic filing system

Since 2007, Bizfile+ platform has been providing one-stop business facilitation
services to customers at the point of registration. These services include reserving
domain names, goods and services tax (GST) registration, subscribing for the relevant
e-newsletter and registering for e-service alerts on latest government procurement
opportunities, activating customs account and application for a corporate bank
account.

The process starts with new company name application. The application for
approval and reservation of a company name is to be submitted online at
bizfile.gov.sg. An application fee of SGD 15 is payable for each approved company
name. Once the application is submitted, the applicant can select to either pay the fee
and continue with the incorporation later, or to immediately proceed to incorporation
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application. Name application can be approved within a few minutes from payment if
the name is available. However, it may take between 14 working days to 2 months if
the application needs to be referred to another agency for approval or review. The
aplicant can proceed to register the business immediately after the name application is
approved. Once a name has been approved, it will be reserved for 120 days.

If annual taxable turnover exceeds SGD 1 million, businesses will be required
to register for goods & services tax (GST) and submit quarterly GST reports to Inland
Revenue Authority of Singapore (IRAS). This process can be done using the same
online forms.

After completing the online registration, businesses will sign up for employee
compensation insurance at an insurance agency. Under Section 23(1) of the Work
Injury Compensation Act (WICA), Chapter 354, of Singapore, every employer shall
insure and maintain insurance under one or more approved policies with an insurer
against all liabilities which the company may incur under the provisions of this Act in
respect of any employee employed by the company unless the Minister, by
notification in the Gazette, waives the requirement of such insurance in relation to any
employer.

The purchase of Workman Injury Compensation Insurance (WICI) has been
incorporated into ACRA’s online registration process as of November 2017. Business
owners can now apply for WICI from NTUC Income (via ACRA’s online Bizfile+
system) immediately after completing the online registration process. Time and cost
may depend on the arrangement between the company and the insurance agency.

b. Creating or improving one-stop shops and simplifying registration
processes

One-stop shops for business start-up not only save time and money but also can
make procedural requirements more transparent and accessible. While some one-stop
shops are designated solely for business registration, others carry out various
integrated functions, including postregistration formalities with tax authorities or
municipalities.

Today more than two third of economies around the world have some kind of
one-stop shop for business registration. This model helps to shorten the time of
business registration, increasing the number of newly established enterprises.

Although in 2010, Moldova® established the State Registration Chamber, and
one-stop shop for business registration, however, starting in 2017 the institution
became the single contact point for company registration and began notifying the tax
authority, the Social Security Fund, the Health Insurance Fund and the Statistical
Agency about the registration of new legal entities. In 2018, the one-stop shop service
was further improved based on the agreement between the National Bureau of
Statistics and the State Tax Service. It now also includes registration with the national
statistics bureau. Some one-stop shops are connected to a central database shared by
other government agencies to facilitate postregistration procedures, as in Mauritius®.

In Norway*, the coordination between agencies related to information and
business activities is carried out entirely via Altinn electronic network. Altinn was

% Ranked 13th for starting a business
%0 Ranked 20th for starting a business
*! Ranked 25th for starting a business
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established on the basis of a cooperation between three agencies, the Broynoysund
Registration Center, the General Department of Taxation and the Norwegian Statistics
Office in 2002. This is considered a portal (digital dialogue) between businesses,
individuals and government agencies, helping transparency and simplify
administrative procedures. In addition, the sharing of information in a common
database avoids the need for duplication of information between agencies for
businesses and citizens. Today, Altinn is a well-established and comprehensive
platform, and it is growing rapidly in both the amount of data, the number of
connected government agencies and the number of digital services. Altinn has now
connected and shared information with 53 different agencies. Each agency
participating in Altinn has the right to information and obligation to update
information.

To simplify the process of business registration, the Korean Government has
developed an Online Business Registration System (Start-Biz Online) to help small
and medium enterprises to start business. This system has combined independent
systems, including: Internet Register Office, the Local Tax Payment System, the
Electronic Notarization System, the National Tax Information System, the Financial
Common Network, and the Social Insurance Information System. Start Biz Online
allows its users to process the entire incorporation process online, including checking
the availability of trade name and obtain a certificate of name availability, opening a
bank statement from a bank, filing the application package for incorporation and
obtaining a corporate registration tax bill, register the company and obtaining a
certificate of seal impression of corporation, registering and getting a tax
identification number (TIN), submitting the rules of employment, and registering
electronically for the Public Health Insurance Program, the National Pension Fund,
Employment Insurance, and Industrial Accident Compensation Insurance.

Name verification is typically conducted prior to applying for registration. This
can be done online, with no approval or verification by authorities. After checking the
company name, uploading incorporation documents as well as filling company
information, applicants can process to the payments for the corporate registration tax
bill as well as the registration fee. Since applicant has already filled in the company
information, there is no need to fill in separate forms for the payments. They will be
automatically directed to the payment pages where they can make all payments, and
re-directed to the Start-biz system once the payments are completed.

As a result, if previously, an individual wanted to start a business, he or she
would have to fill out more than 30 forms and work with six different agencies -
which made 96% of the company's founders hire lawyers as agents, now these
businesses only have to enter information once and the online system will
automatically move to the relevant departments. Using the system, the applicant can
go through the application process without having to go directly to the relevant
organizations. Therefore, the time required for the whole process was reduced from
17 days to 3 days. Individuals can use the system to check the availability of a trade
name and obtain a certificate of availability, carry out business registration
procedures, and pay corporate registration tax.

- Reduce costs for businesses entering the market:
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On August 5, 2019, the Ministry of Finance issued Circular 47/2019/TT-BTC
specifies the amounts, collection, payment, management and use of fees for
providing information about enterprises, charges for enterprise registration (this
Circular takes effect on September 20 2019). Accordingly, the enterprise registration
fee decreases from VND 100,000/time to VND 50,000/time. In addition, the fees for
publishing business registration information also decreased to 100,000 VND/time,
instead of 300,000 VND / time as before. However, every year, the World Bank will
end survey to collect data on the business environment by the end of May, so this
reform has not been recorded in the Doing Business 2020. Hopefully, this reform
will be noted in the next report (Doing Business 2021).

- Applying online business registration procedures:

In order to reduce the cost and time for enterprise registration in the spirit of the
Government's Resolution No. 02 / NQ-CP dated January 1, 2019 on improving the
business environment and enhancing national competitiveness; implementing the
Directive No.10 /CT-TTg of the Prime Minister on directing agencies to strongly
apply information technology to minimize direct contact between officials and people
and businesses, the draft of Enterprise Law (amended) that is being submitted to the
National Assembly has supplemented the regulations on online enterprise registration.
Accordingly, business founders can register their businesses online with electronic
documents (no need to submit additional paper documents as currently). It is expected
that the draft Law will be reported to the National Assembly in the meeting to be held
in May 2020.

- Notification of the seal-sample

In 2014, the National Assembly of Vietnam promulgated Enterprise Law 2014
with many positive new regulations and meaningful reforms, especially in the
management and use of company seal. Accordingly, the company has the right to
decide on the design, content and quantity of its seal. Thus, there is a drastic change in
the management mechanism. Instead of before the state agency (police) issued a seal
for businesses, now the enterprise decided to make and use its own seal. This change
is completely appropriate and receives positive reviews from the business community.
However, according to Article 44 of the Law on Enterprises, before using the seal, the
enterprise must send the seal design to the business registration authority in order for
the business registration authority to post it on the National Business Registration
Portal. This procedure generates significant administrative costs and in some cases
reduces the business agility of the enterprises.

The World Bank’s Doing Business considers the making a company seal and
notification of the seal-sample as two administrative procedures and takes two days,
which makes Vietnam's starting a business indicator underestimated. Moreover, after 4
years of implementing the Enterprise Law, the intervention of state agencies in making
and using company seal is unnecessary, the procedure for notification of the seal -sample
may be abolished. Therefore, in order to reduce unnecessary administrative costs and in
line with good international practice, the draft Enterprise Law (amended) is now
proposing to abolish the procedure of notification of seal samples before using the seal. If
the law is passed, the process of starting a business in Vietnam will reduce 1 procedure.

- Purchased or self-printed VAT invoices
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On September 30, 2019, the Ministry of Finance issued Circular No
68/2019/TT-BTC provides guidance on implementation of some article of the
Government's Decree 119/2018/ND-CP on electronic invoices. Accordingly, the
Circular stipulates that from November 01, 2020, enterprises, business organizations,
other organizations, household businesses and individual businesses shall apply for
use of electronic invoices. The mandatory regulation on the use of e-invoice is
expected to reduce the time for buying or self-printed VAT invoices (being recorded
takes 10 days) in the process of starting a business, thereby increasing the ranking of
starting a business indicator of Vietnam. On the other hand, using e-invoices will help
the business environment become more transparent and fair, namely: helping
businesses optimize the time and costs in the business process, minimize fraud,
trading fake invoices, preventing tax evasion, fighting against state budget losses and
raising the competitiveness of the market.

- Paying business license tax

The Ministry of Finance is currently proposing to amend and supplement a
number of articles of the Government's Decree 139/2016/ND-CP dated October 4,
2016, on license fees. In particular, the amendments that are expected to positively
impact the process of starting a business is the deadline for payment of licensing
fees. Specifically, for newly registered enterprises, the deadline for payment of
licensing fees will be changed to January 30 every year as for existing enterprises.
This means that businesses do not have to carry out the procedure of paying license
fees in the first year, in other words the procedure of license fee payment will be
taken out of the process of starting a business.

- Declaration of the use of labor

According to the Decree 03/2014/ND-CP dated January 16, 2014 of the
Government details a number of articles of the Labor Code, within 30 days from the
date of operation commencement, an employer shall declare the use of labor to the
Labor, War Invalids and Social Affairs Division or Department. In fact, the
compliance with the regulations on declaration of the use of labor of newly
registered enterprises is not high, on the other hand, within 30 days of starting
operations, the employment status of the enterprise is still not stable, so the
information that is declared by the enterprise does not mean much to the state
authority. In addition, according to current regulations, biannually or annually, an
employer shall report on labor changes to the Labor, War Invalids and Social Affairs
Division or Department. Therefore, it is not necessary to require the employer must
declare the use of labor within 30 days from the date of operation commencement.

- Combining some procedures in the process of starting a business

Currently, Ho Chi Minh City has implemented a 5-in-1 combination of
procedures for starting a business. Accordingly, allowing businesses to carry out
procedures for enterprise registration, disclosure of enterprise registration information,
making seals and announcing seal samples, opening bank accounts and registering
social insurance in in one application. With this combination, the time to complete the
above 5 procedures only takes a maximum of 3 working days, instead of 09 working
days as before, which reduce 66.66% of processing time. This becomes a good practice
for other localities to study and implement.
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"5 in 1" model in the process of starting a business in Ho Chi Minh City

Since the end of 2016, the Department of Planning and Investment of Ho Chi
Minh City has allowed businesses to carry out the procedures for enterprise
registration, disclosure of enterprise registration information, making seals and
announcing seal samples, opening bank accounts and registering social insurance in in
one application. Currently, the time to complete the above 05 procedures only takes
a maximum of 03 working days, instead of 09 working days as before, which
reduces 66.66% of processing time.

For the procedures for enterprises information disclosure, under the general
guidance of the Department of Business Registration, at the time of submission of
enterprise registration dossiers, enterprises may combine the request to publish the
registration contents on the National Business Registration Portal after being granted
enterprise registration certificates.

For the seals, Department of Planning and Investment of Ho Chi Minh City
has encouraged the sealmaker to associate with the Department to support the
enterprise in making the seal, and at the same time, the sealmaker on behalf of the
enterprise shall send the notification of the seal-sample to the Business registration
agency. Businesses can get a stamped seal registration form at the head office of the
Business Registration Office or download a soft copy from the website of the
Department of Planning and Investment of Ho Chi Minh City to fill out information,
select the sealmaker according to the attached list (including 16 units) and submit it
together with the application for enterprise registration.

For the procedure of opening a bank account, similar to the procedure for
making a seal, the Department of Planning and Investment of Ho Chi Minh City has
called on 11 banks operating in the city to participate in the administrative procedure
reform program to support the opening of bank accounts for businesses. The
enterprise only need to complete the registration form for opening a bank account
and submit it together with the application for enterprise registration.

In addition, Business Registration Office of Ho Chi Minh city has
implemented an electronic communication mechanism with the Social Insurance
Agency, whereby, after being granted an enterprise identification number, an
enterprise will be issued a social insurance numbers. Currently, the registration of
social insurance of businesses in the Ho Chi Minh city was made 97% online.

With the 5-in-1 service as above, within 03 working days only, when an
enterprise receives an enterprise registration certificate, it will also receive the seal
(the seal sample has been notified to the Business registration agency for posting on
National Business Registration Portal), bank account information and social
insurance number.

Source: https://dangkykinhdoanh.gov.vn/vn/tin-tuc/603/4690/cong-tac-dang-ky-
kinh-doanh-o-tp--ho-chi-minh-va-nhung-sang-kien-can-nhan-rong.aspx
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2.2. Protecting Minority Investor
2.2.1. Overview on WB’s analysis on investor protection in Vietnam

This part presents an overview of World Bank's assessment on Vietnam and
ASEAN countries in term of Investor Protection index. The following figure shows
WB Doing Business report during 2013-2019’s evaluation scores for 6 ASEAN
countries. The 6 countries included in the report are Singapore, Malaysia, Thailand,
Indonesia, Philippines and Vietnam (in which four countries: Singapore, Malaysia,
Thailand and Indonesia are mentioned as ASEAN-4 (the target that Vietnam aims to)
in Resolution N0.02).

In the 2019 Doing Business report, Vietnam earns 55/100 points,** ranking

89th out of 190 countries. As can be seen from Figure 8, when Protecting Minority
Investor Index added another sub-index, Vietnam’s score in this aspect has improved
rapidly. However, in term of ranking, Vietnam still ranks 5" out of 6 ASEAN
countries mentioned above (just above the Philippines).

Figure 8. South East Asian countries’ score in Protecting Minority Investor
Index, according to WB’s Doing Business report
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Source: WB’s Doing Business Report

Singapore and Malaysia are the two countries which have the highest ranking
in Southeast Asia and also rank highly in the world. Singapore currently ranks 7th and
Malaysia ranks 2nd in the world. Thailand has also been assessed by the World Bank
as having continuous improvements in investor protection (its ranking has increased
rapidly from 36" in 2016 to 15" in 2019). Philippines has the lowest ranking among 6
countries and in the ASEAN, its ranking is just higher than that of Laos and
Myanmar. Thus, for this index, it is relatively difficult to reach the level of ASEAN 4
countries’ average.

*2 However, Kazhastan, the country which has the highest ranking, also earns only 85 points.
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Figure 18. Extent of conflict of interest regulation index of ASEAN countries in
2019
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Figure 19. Extent of shareholder governance index of ASEAN countries in 2019
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Figures 9 and 10 show a detailed score comparison for two main component
indicators. Regarding the Extent of conflict of interest regulation index to prevent
self-dealing transactions, Vietnam’s score is low, only equal to that of the Philippines
and lower than that of the remaining 4 countries. This demonstrates that the protection
of investors from self-dealing transactions in Vietnam is far below international

standards.
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In contrast, the Extent of shareholder governance index’s score of Vietnam is
relatively high, equal to that of Singapore, Malaysia and Thailand. This fact once
again demonstrates that it is necessary to focus more on preventing conflict of
interests. However, different from the Extent of shareholder governance index, to
improve the Extent of conflict of interest regulation index, it requires looking at not
only Enterprises Law but also Civil Law and Civil Procedure Law. This issue will be
analyzed further in the later part of the report.

The purpose of this section is to review existing Vietnamese regulations based
on World Bank's requirements and recommendations for each component indicators.
We will also analyze and evaluate whether Vietnam should revise these regulations
following the World Bank's framework. And if we should, what are the specific
documents or articles need to be amended?

2.2.2.1 Extent of conflict of interest regulation index

a. Extent of disclosure index (0-10)

Table 21: Extent of disclosure index: World Bank’s assessment and our
recommendations

Extent of disclosure | Score WB’s Vietnamese regulations/

index 7/10 | Assessment | Recommendation
1. Whose decision is 2 | BOD Article 162 Law on Enterprises 2014
sufficient to approve the excluding stipulates that members of the BOD
Buyer-Seller interested have the authority to approve
transaction? (0-3) members transactions and members with
related interests are not allowed to
vote.

Propose to add one clause in this
Article: “Contracts or transactions
between the company and a
shareholder owning more than 50%
of total shares of the company with
value of at least 10% of the total
assets value, must be approved by
the GMS. Shareholders with related
interests are not entitled to vote.”

2. Must an external body 0| No The study proposes to initially add
review the terms of the this requirement for listed companies

144



transaction before it
takes place? (0-1)

in the Decree 71/2017/ND-CP on
corporate governance for public
companies. These companies
generally have motive and resources
to comply than  non-public
companies.

3. Must Mr. James
disclose his conflict of
interest to the board of
directors? (0-2)

Full
disclosure
of all
material
facts

Article 162 stipulates the person that
signs the contract on behalf of the
company shall send a notification to
BOD members and supervisors
related to such contract or
transaction, and enclose with the
notification the draft contract or
description of the transaction.

Article 159 also stipulates that BOD
members and managers  must
disclose their related interests to the
company. Related interests must be
carried out within 7 working days
from the day on which such
adjustment arises.

4. Must Buyer disclose
the  transaction in
periodic  filings (e.g.
annual reports)? (0-2)

Disclosure
on the
transaction
and on the
conflict of
interest

Circular 155/2015 / TT-BTC on
guidelines for information disclosure
on the stock market has detailed
regulations on the information
required in the Annual Report in
Appendix 4.

5. Must Buyer
immediately disclose the
transaction to the
public? (0-2)

Disclosure
on the
transaction
only

Only requires  publicly about
transactions according to Article 9,
Article 12 of Circular 155/2015/TT-
BTC on the disclosure of
extraordinary information within 24
hours.

Can learn from Thai regulations on
disclosing transaction information
and related persons and amending in
Circular 155/2015 / TT-BTC.
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Whose decision is sufficient to approve the Buyer-Seller transaction? (0-3)
For this question, the World Bank has 4 level of scoring:
+ 0 points if a director or only a board member has the authority

+ 1 point if the BOD or the General Meeting of Shareholders (GMS) has the
authority and Mr James is entitled to vote

+ 2 points if the BOD has the authority and Mr James is not entitled to vote
+ 3 points if the GMS has the authority and Mr James is not entitled to vote

Avrticle 162 of the Law on Enterprises stipulates that contracts and transactions
between the company and shareholders owning more than 10% of the company’s total
shares must be approved by the BOD or the GMS. In particular, the BOD have the
right to approve contracts valued at less than 35% of the enterprise’s total assets value
and BOD members with related interests do not have voting right. Therefore, the
World Bank gave Vietnam 2 points for this question.

So why does the World Bank give 3 points if these contracts have to be
approved by the GMS and should Vietnam amend this article?

The World Bank's hypothetical transaction specifies that Mr James is a
controlling shareholder and a BOD member. He also can appoint 2 directors to
company’s five-member board. Board members have to act for the benefit of the
company, not for a specific shareholder. However, because Mr James has the right to
appoint two Board members, it is clear that Mr James can influence the decisions of
these two members. In additions, Mr James and these two members will make up a
majority of the 5-member BOD, thus, can easily approve the transaction. Therefore,
the World Bank will give maximum points if the GMS has the authority to approve
this transaction and shareholders with related interests are not allowed to vote.

The Enterprise Law uses contract’s value to separate the authority between the
BOD and the GMS, thus, cannot prevent this self-dealing transaction. The law
makers’ intention here aims to facilitate company’s operation by only requiring the
General Meeting of Shareholders approval of big value contracts. However, the key
point here is not the contract’s value but company’s ownership structure. Most of
Vietnamese enterprises have a concentrated ownership structure. Only a few public
and listed companies have a more dispersed ownership structure but are not as
dispersed as UK or US companies. Therefore, the probability of having a controlling
shareholder that can manipulate the BOD in Vietnamese companies is very high. At
the same time, the cost of convening the GMS can be higher for public or listed
companies with dispersed ownership structure but would be relatively lower for
companies with concentrated ownership structure.
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In addition, the GMS's approval of the transaction can also enhance
transparency because information will be sent to all shareholders before the contract is
approved. The BOD also can "bypass" the value threshold and "gain" the approval
authority by breaking down one high value transaction to many small value
transactions®.

Looking at the World Bank's reports of other countries, UK regulations has
required the GMS approval for the hypothetical transaction and shareholders with
related interests are not entitled to vote. The US, however, does not have this
provision. ASEAN countries such as Singapore, Malaysia, Thailand and Indonesia
require the GMS to approve the transaction while the Philippines and Cambodia do
not.

Recommendation: This study proposes the Law on Enterprises to add one
clause in this Article: “Contracts or transactions between the company and a
shareholder owning more than 50% of total shares of the company with value of at
least 10% of the total assets value, must be approved by the General Meeting of
Shareholders. Shareholders with related inzerests are not entitled to vote.” This
provision can better prevent self-dealing transactions and helps increase score from
the World Bank.

Must an external body review the terms of the transaction before it takes
place? (0-1)

This requirement also aims to control self-dealing transactions before approval
and prevent the influence of controlling shareholders on the BOD and decisions of the
GMS. External organizations here may be audit organizations or financial advisory
organizations which are independent of the company. It is necessary, however, to
consider the costs incurred for companies, including the cost of hiring an independent
audit firm or the time delay for contract approval.

Looking at international experience, again, the UK has this requirement, which
request the company to consult the Financial Conduct Authority (an independent
authority). Meanwhile, the US does not have this provision. Singapore, Malaysia,
Thailand and Indonesia have regulations requiring an independent organization to
review transactions.

Thailand stipulates that connected transactions must be approved by the
General Meeting of Shareholders. Before that, the company must hire an Independent
Financial Advisor to review and comment on the following issues**:

- The rationality and benefits to the listed company

*® There should be a separate provision to prevent this from happening as UK Listing Rules (Article 10.2.10)
* https://www.set.or.th/en/requlations/simplified_regulations/connected _transactions_p1.html
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- Fairness of the price and conditions

- Reasoning about whether the shareholders should vote for an approval of the
transaction.

The company must also send IFA's comments along with an invitation to the
General Meeting of Shareholders to the Securities Exchange Commission (SEC) and
the Stock Exchange of Thailand (SET) to consider about an adequacy of information
at least 5 days before sending them to shareholders.

Also, in addition to IFA assessments, the GMS invitation must include the
following information:

- Information disclosed to SET once the company agrees to enter into the
transaction

- Summary of company information e.g. list of executives and major
shareholders, business operations and trends, inter-company transactions, 3-year
financial summaries and latest financial statement with MD&A, risk factors, and
financial forecasts (if any).

- Names and number of shares held by shareholders who has no voting right
- Opinions of independent experts such as the asset appraiser

- The company must nominate at least one audit committee member to be a
proxy of the shareholders

- Views of the BOD regarding the rationality and optimum benefits toward the
company comparing to making a transaction with an outside party.

Recommendation: The study suggests that it is necessary to evaluate the
competence of current independent audit firms or financial consulting firms in
Vietnam to conduct these activities. At the same time, the government should develop
specific guidelines on issues that need to be reviewed in the transaction. The study
proposes to initially add this requirement for listed companies in the Decree
71/2017/ND-CP on corporate governance for public companies. These companies
generally have motive and resources to comply than non-public companies.

Must James disclose his conflict of interest to the BOD? (0-2) and must
Buyer disclose the transaction in periodic filling? (0-2)

The World Bank gave Vietnam maximum scores for both questions. The World
Bank will give maximum points if all information about James's benefits and
information about the transaction is disclosed to the Board.

Article 162 of the Law on Enterprises stipulates the person that signs the
contract on behalf of the company shall send a notification to BOD members and

supervisors related to such contract or transaction, and enclose with the notification
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the draft contract or description of the transaction. In addition, Article 159 also
stipulates that BOD members and managers must disclose their related interests to the
company. Related interests must be carried out within 7 working days from the day on
which such adjustment arises.

For the disclosure of transactions in the annual report, the World Bank gives a
maximum score if the regulation requires disclosure of the terms of the transaction
and Mr. James' related interests in the annual report.

Circular 155/2015/TT-BTC guiding the disclosure of information on the stock
market has detailed provisions on the information that must be included in the annual
report in Appendix 4. Accordingly, only listed companies are required to disclose
information in its reports regarding contracts or transactions between the company
and its subsidiaries, between the company and companies which are controlled by
their managers. The list of related persons of the company must also be made public
in the Report on corporate governance of listed companies.

Must Buyer immediately disclose the transaction to the public? (0-2)

The World Bank requires companies to immediately disclose the transaction to
the public, shareholders or authorities and will give a maximum score if the
information includes the terms of the transaction and James' related interests.

The World Bank assessed that Vietnam only requires companies to make
information of transactions available to the public, does not require to public James'
related interests. In fact, Articles 9 and 12 of Circular 155/2015/TT-BTC on
disclosing extraordinary information require a public company to make an
extraordinary disclosure of information within 24 hours after the GMS or the BOD
approves the transactions between the company and related persons. The regulation
does not specify the disclosure of controlling shareholders’ or board members’ related
interests in transactions.

Thailand clearly stipulates the disclosure of information through the Stock
Exchange of Thailand Portal as follows:

The company must immediately disclose information on the day that the GMS,
the BOD makes a decision or at 9 am the following day. The information includes:

- Date, month, year of the transaction and the name of counterparty

- Description about the assets, services, financial assistance to be provided or
received, and in case of investment capital, the name and type of business must be
specified as well as the business operations, summary of the financial statements and
operational performance, list of major shareholders, and the directors.
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- Total value and the measurement of total value, total transaction value,
payment method, conditions, interest rate, interest payment terms, and the guarantee

(if any)
- Names of the connected persons and how they are connected.

- Description and scope of the connected persons’ stake in making connected
transactions.

- The source of fund for buying assets, and financial assistance and the fund
adequacy. In case of loan, possible conditions that may affect the shareholder rights
must be specified such as the limitation to pay dividend.

- Specify the names of directors having the interest and/or directors who are
connected persons, and specify that the mentioned persons had not attended the
director meeting and had no voting right.

- The views of the BOD about an agreement to enter into the transaction in
terms of the rationality, the company’s optimum benefit compering a transaction with
an outside independent person, as well as associated risks.

- The opinion of an audit committee and/or the directors that differ from the
BOD.

Recommendation: Thai regulation of disclosing information about
transactions and related persons are very detailed. Vietnam can learn from this
example and amend it in Circular 155/2015/TT-BTC

b. Ease of shareholder suits index

Table 22: Ease of shareholder suit index: World Bank’s assessment and our
recommendations

Ease of Score WB’s Vietnam regulations/ recommendations
shareholder suits | 2/10 | assessment

index
1. Before suing, 0| No The study proposes to abolish the condition
can shareholders of “owning shares for at least 6 consecutive
representing 10% months” and stipulate more details as follow:
of Buyer's share “Shareholders owning 10% of shares are
capital inspect the entitled to check documents on contracts and
transaction transactions which are approved by GMS
documents? (0-1) and BOD in Article 162.”
2. Can the 0 | No The 2015 Civil Procedure Code has
plaintifft ~ obtain stipulated the obligation to notify the
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any  documents
from the
defendant and
witnesses at trial?
(0-3)

litigants of the documents and evidence
submitted (Clause 2, Article 24); the
obligation to send to other involved party
copies of the petition and documents and
evidence (Clause 9, Article 70); when
handing over documents and evidence to the
Court, obligations to copy and send such
documents to other litigants or their lawful
representatives, (Clause 5, Article 96)

However, these are new provisions in the
2015 Civil Procedure Code compared to the
previous Code. It was not until 2017 that the
Supreme People's Court issued instructions
regarding these provisions®. Thus, Vietnam
may not have been able to receive points yet
because these regulations have not been put
into practice.

3. Can the
plaintiff  request
categories of
documents from
the defendant
without
identifying
specific ones? (0-
1)

No

Article 106 of the 2015 Civil Procedure Code
require the litigants to specify documents and
evidence to be provided.

To make it easier for shareholders to sue in
this case, the law may be revised as follows:
the plaintiffs when making request for
documents may not specify the names of the
documents and only need to specify the name
of individual or organization possessing the
documents. To change this provision,
Vietnam need to revise the Civil Procedure
Code not the Enterprise Law.

4, Can the
plaintiff  directly
guestion the
defendant and
witnesses at trial?
(0-2)

Preapproved
questions
only

Acrticle 261 of the 2015 Civil Procedure Code
only stipulates that: “When making
presentations on the assessment of evidences
or expressing their views on the resolution of
cases, persons participating in the arguments
must base themselves on documents and
evidences that have been collected, examined

45https://tapchitoaan.vn/bai—viet/phap—luat/nqhia—vu—sao—qui—tai—I ieu-chung-cu-cho-duong-su-khac-cua-

duong-su
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and verified in Court sessions as well as
results of the inquiring process in Court
sessions. They may respond to the opinions
of others.”

Therefore, Vietnam needs to talk to the
World Bank about this assessment and find
out which laws and regulations the World
Bank used to evaluate.

5. Is the level of 0| No Vietnamese law follows the civil law system,
proof required for thus, there is no provision that differentiates
civil suits lower standard of proof among cases. To meet
than that  of World Bank's requirements in this case,
criminal  cases? Vietnam needs time to research and apply, so
(0-1) amendment may not feasible in the near
future.
6. Can 1| Yes if | Article 72.3 of Enterprise Law and Article
shareholder succesful 26, Resolution 326/2016/UBTVQH
plaintiffs recover stipulates that shareholders will be
their legal reimbursed if the lawsuit is successful. To
expenses from the earn 2 points, shareholders can be
company? (0-2) reimbursed whether the lawsuit is successful

or not. This, however, need to be carefully
considered, balancing the interests of
shareholder plaintiffs against the risks that
shareholders can take advantage of this
privison to disrupt the company.

In fact, the UK, the US, Japan, Singapore,
Malaysia and many other countries only
stipulate that shareholders will be reimbursed
if the lawsuit is successful.

Before suing, can shareholders representing 10% of Buyer's share capital
inspect the transaction documents? (0-1)

The World Bank assessed that Vietnam did not allow shareholders owning 10%
of the shares to check documents related to self-dealing transactions.

In fact, the Enterprise Law 2014 stipulates that a shareholder or a group of
shareholders owning at least 10% of the total shares for at least 6 consecutive months
has the right to review and extract the minutes and the Resolutions of the BOD, mid-
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year and annual financial statements and reports of the Supervisory Board. To check
the resolution documents of the BOD... shareholders must meet two conditions: (i)
owning at least 10% of the total shares and (ii) for at least 6 consecutive months;
therefore does not meet World Bank’s requirements.

At the same time, there have been many recommendations from enterprises that
the condition “owning shares for at least 6 consecutive months” is unreasonable,
limiting the rights of shareholders.

Recommendations: The study proposes to abolish the condition of “owning
shares for at least 6 consecutive months” and stipulate more details as follow:
“Shareholders owning 10% of shares are entitled to check documents on contracts and
transactions which are approved by GMS and BOD in Article 162.”

Can the plaintiff obtain any documents from the defendant and witnesses
at trial? (0-3)

The World Bank assessed that the plaintiff is currently unable to access
documents from the defendant and witness at trial (O points). The World Bank will
award points if the plaintiff has access to the following documents: information that
the defendant is expected to use for defense; information proving specific facts in the
defendant's allegations; any information regarding the allegation.

This, however, is the point that the World Bank needs to review when
evaluating Vietnamese regulations. The 2015 Civil Procedure Code has clearly
defined the obligation to notify the plaintiff and defendant of the documents and
evidence submitted. Specifically, Clause 2, Article 24 stipulates:

“2. The involved parties and the people protecting the legitimate rights and
interests of the involved parties may collect and submit the evidences and relevant
materials to the Courts since the Courts accepted civil lawsuits and shall notify to
each other of the submitted materials and evidences... ”

Clause 9, Article 70 also stipulates the involved parties' rights and obligations
as follows:

“9. To send other involved parties or their lawful representatives photocopies
of the petition and materials and evidences, excluding evidences and materials that
other involved parties have been provided with as prescribed in clause 2 Article 109
of this Code.”

Clause 5, Article 96 also provides for the submission of documents and
evidence as follows:

“5. When materials and evidences hand over to the Courts, there must be
their copies sent to other involved parties or lawful representatives or other involved
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parties; regarding materials and evidences specified in clause 2 Article 109* of this
Code or materials and evidences whose copies cannot be made, written notifications
must be sent to other involved parties or lawful representatives of other involved

b

parties.’

It can be seen that the 2015 Civil Procedure Code specifically stipulates the
right to access the evidence documents used by all parties, as well as the obligation to
send documents and evidence to related parties. However, these are new provisions in
the 2015 Civil Procedure Code compared to the previous Code. It was not until 2017
that the Supreme People's Court issued instructions regarding these provisions®’.
Thus, Vietnam may not have been able to receive points yet because these regulations
have not been put into practice.

Recommendation: The Enterprise Law can repeat the right to access any
documents related to allegations in the lawsuit and refer to these above provisions of
the 2015 Civil Procedure Code.

Can the plaintiff request categories of documents from the defendant
without identifying specific ones? (0-1)

The World Bank assessed that Vietnam had no provisions to allow access to
documents without having to specify this document. This assessment is justified
because provisions of the 2015 Civil Procedure Code require the litigants to specify
documents and evidence to be provided (Article 106).

Recommendation: To make it easier for shareholders to sue in this case, the
law may be revised as follows: the plaintiffs when making request for documents
may not specify the names of the documents and only need to specify the name of
individual or organization possessing the documents. To change this provision
Vietnam need to revise the Civil Procedure Code not the Enterprise Law.

Can the plaintiff directly question the defendant and witness at trial? (0-2)

The World Bank assessed that Vietnam's regulation only allow the plaintiff to
question the defendant with pre-approved questions, thus only gave Vietnam 1 point
in this question. The World Bank will give 2 points if the plaintiff can directly
question the defendant and witnesses without preapproval.

Our team have reviewed the 2015 Civil Procedure Code but found no specific
provisions on the issue. Article 261 of the 2015 Civil Procedure Code only stipulates
that:

4467CIause 2, Article 109 is documents related to business secrets
https://tapchitoaan.vn/bai-viet/phap-luat/nghia-vu-sao-qui-tai-lieu-chung-cu-cho-duong-su-khac-cua-
duong-su
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“When making presentations on the assessment of evidences or expressing
their views on the resolution of cases, persons participating in the arguments must
base themselves on documents and evidences that have been collected, examined and
verified in Court sessions as well as results of the inquiring process in Court sessions.
They may respond to the opinions of others.”

Therefore, Vietnam needs to talk to the World Bank about this assessment and
find out which laws and regulations the World Bank used to evaluate.

Is the level of proof required for civil suits lower than that of criminal
cases? (0-1)

The World Bank assessed the burden of proof for civil proceedings in Vietnam
is not lower than that of criminal cases thus did not give any point for this question.

Burden of prove is a concept derived from common law system in countries
like the US and the UK. Standard of prove in the common law system is divided into
several levels that apply in different case types. For a criminal case, the standard of
proof is often at a level called "beyond a reasonable doubt." That means, to convict,
juries needs to be persuaded “so that you are sure”. In other words, evidence need to
be clear and convincing so there is no plausible reason to believe otherwise. This is
the highest level of the proof.

Meanwhile, for civil cases, the standard of proof is often much lower, at the
"preponderance of evidence" level. That means the standard is justified if there is a
greater than fifty percent chance that the proposition is true. In other words, the
probability of a proposal being true is greater than 50%.

The burden of proof for civil cases is lower than that of criminal cases means
the plaintiff - shareholders, just need to convince the judge with evidence that has a
lower probability of true compared with "beyond a reasonable doubt” level. It also
means that time and cost for a lawsuit will be relatively lower.

Countries using the civil law system, however, rarely make a distinction in the
burden of proof between civil and criminal case. For example, Japan requires the
probability of evidence to be true similar to the probability level of "above reasonable
doubt". While the US only requires the probability "more likely to be true".
Vietnamese law follows the civil law system, thus, there is no provision that
differentiates standard of proof among cases. To meet World Bank's requirements in
this case, Vietnam needs time to research and apply, so amendment may not feasible
in the near future.

Can shareholder plaintiffs recover their legal expenses from the company
(0-2)

The World Bank gave 1 point for Vietnam because a successful lawsuit will
give shareholders legal costs reimbursement from the company. The Bank will give 2
points if shareholder can recover legal expenses whether the lawsuit is successful or
not.

The above assessment is reasonable based on the Enterprise Law and the
Resolution of the National Assembly Standing Committee. Clause 3, Article 72 of the
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Law on Enterprises stipulates that the proceeding costs when a member file a lawsuits
on behalf of the company shall be included in the company’s expense, unless such
lawsuit is denied.

Article 26 of Resolution 326/2016/UBTVQH on the obligation to pay civil
court fees also stipulates that (i) the plaintiff must bear the entire civil court fee in
case the entire plaintiff's request is not accepted by the Court and (ii) the plaintiff must
bear the civil court fee corresponding to the portion of the request not accepted by the
Court.

This provision needs to be carefully considered, balancing the interests of the
shareholder plaintiffs with the risks that shareholders can take advantage of this
provision to initiate lawsuits to disrupt the company operation. In case the law
stipulates that the shareholder plaintiffs is reimbursed for legal expenses, whether
successful or not, it is necessary to have strict provisions on lawsuit approval
regulation. In addition, both the Enterprise Law and Resolution of the National
Assembly Standing Committee need to be revised to prevent potential legal conflicts.

Countries such as the United Kingdom, the United States, Japan, Singapore and
Malaysia... all stipulate that shareholders can be compensated if successful. On the
other hand, Thailand allows shareholder to receive legal cost reimbursement whether
the case is successful or not.

c. Extent of director liability index

Table 23: Extent of director liability index: World Bank’s assessment and our
recommendations

Extent of director Score WB’s Vietnam regulations/
||ab|||ty index 4/10 assessment recommendations
1. Can shareholders 1| Yes Article 161 of the Law on Enterprises:
representing  10%  of The shareholder or group of
Buyer's share capital sue shareholders that continuously holds
for the damage the at least 1% of ordinary shares for 06
transaction  caused to months is entitled to, whether single-
Buyer? (0-1) handedly or on behalf of the

company, file civil lawsuits against a
Member of the BOD or the
Director/General Director...

2. Can share_holders hold 1 Liab_Ie if Vietnam gets 1 point thanks to Article
Mr. James liable for the negligent | 160 and Article 162 of the Law on
damage the transaction Enterprises: shareholders can sue

caused to Buyer? (0-2) Board members in case Board

members violate the obligations of the
company manager. The
responsibilities of a company
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manager are defined in Article 160
including: “Performing given rights
and obligations in a truthful, careful
manner to ensure the company’s
legitimate interests”.

3. Can shareholders hold
the other directors liable
for the damage the
transaction  caused to
Buyer? (0-2)

Not liable

The Enterprise Law may stipulate that
Board members must be jointly liable
if they violate the duty of care (or
responsibilities in Article 160) in
approving contracts and transactions
with related persons; and explain the
concept duty of care

4. Must Mr. James pay
damages for the harm
caused to Buyer upon a
successful  claim by
shareholders? (0-1)

Yes

5. Must Mr. James repay
profits made from the
transaction upon a
successful  claim by
shareholders? (0-1)

Yes

For these two questions, Clause 4,
Avrticle 162 of the Law on Enterprises
clearly stipulates that in case of a
successful lawsuit, the person who
signs the transaction, the related
shareholder, and Board members must
jointly compensate for damage and
reimburse the company the benefits
gaining from the transaction.

6. Is Mr. James
disqualified upon a
successful  claim by
shareholders? (0-1)

No

Add a provison in the Decree
108/2013/Nb-CP  on  sanctioning
violations in the securities market:
Board member violating the law on
self-dealing transaction is not allowed
to represent or hold a managerial
position in any company for at least 1
year if the shareholder successfully
sues.

7. Can a court void the
transaction upon a
successful  claim by
shareholders? (0-2)

Onlyin
case of
fraud or
bad faith

Add a provision: the transaction will
be invalid if negligent is identified

157




Can shareholders representing 10% of Buyer's share capital sue for the
damage the transaction caused to Buyer? (0-1)

Vietnam has regulations allowing shareholders who own 1% of shares for 6
months to have the right to sue company’s managers in Article 161 of the Enterprise
Law and have been recognized by the World Bank.

Can shareholders hold Mr. James liable for the damage the transaction
caused to Buyer? (0-2)

The World Bank gave Vietnam 1 point for having regulation holding Mr.
James responsible for the damage caused by the transaction to the company if James
is negligent.

For this question, the World Bank has 3 level of scoring:

+ 0 points if Mr. James is not responsible or only is responsible if is determined
to be fraud or fraudulent

+ 1 point if Mr. James is responsible if he is determined to be careless
(negligent)

+ 2 points if Mr. James is responsible if the transaction is determined to be
unfair or cause damage to shareholders (unfair or prejudicial).

Vietnam gets 1 point thanks to Article 160 and Article 162 of the Law on
Enterprises. According to these clauses, shareholders can sue Board members in case
Board members violate the obligations of the company manager. The responsibilities
of a company manager are defined in Article 160 including: “Performing given rights
and obligations in a truthful, careful manner to ensure the company’s legitimate
interests”.

So why does the World Bank give points based on the above criteria? And
should Vietnam follow World Bank’s recommendation and how to do it?

The World Bank's assessment in this section is based on concepts in the
common law system. In the common law system, fraud and negligent are different.
Fraud is defined as intentionally interpreting or hiding a fact that the victim believes
and relies on, to cause harm to the victim. Factors to identify a fraudulent behavior
include:

- Deliberately interpreting or hiding a truth to take actions that harm the victim
- The victim believes in the wrong interpretation

- The victim suffer damages because of the above actions due to their belief in
misinterpretation.
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To prove that defendant is a fraud, the plaintiff must demonstrate all of the
above factors.

Negligent, meanwhile, means that an individual despite having duty of care
toward the victim, acts recklessly - below the general level of knowledge, skills, and
experience of an ordinary person in this position and causing damage to the victim. In
corporate governance, the duty of care is often clearly specified in the Law on
Enterprises. Board members are obliged to act with care and diligence. The prudent
action of Board members can be defined as an action based on the general knowledge,
skills, and experience that a Board member usually has or is expected to have as a
Board member*®,

Typically, courts in countries that apply common law consider that serious
allegations often has a lower probability of occurrence. Therefore, the strength of
evidence, or the standard of proof of that allegation should be higher*. Fraud is a
more serious allegation than negligent, so in this sense, the plaintiff needs to gather
more convincing evidence to prove a person is fraudulent than a person who is
reckless. In the common law system, pleading fraud has bigger advantages over a
claim in negligence. For example, the defendant's liability if deemed a fraud will not
be limited, easier to pierce the corporate veil and the court usually accepts higher
estimated amount of damage. In general, the aforementioned benefits will cause the
court to ask more convincing evidence from the plaintiff if the defendant is accused of
fraud.

Therefore, “Mr. James is only responsible if being a fraud” will create a greater
burden of proof for the shareholder plaintiff compared with the provisions “Mr. James
is responsible if being negligent”. Similarly, “Mr. James is responsible if shareholders
can prove that the transaction is unfair and cause damage to shareholders” will create
more favorable conditions for shareholders to sue compared to the two cases above. In
this case, shareholder plaintiffs do not have to prove fraud or negligent, but only need
to demonstrate that the transaction is unfair or has caused damage to themselves and
other shareholders.

In Vietnam, the Civil Code 2015 only stipulates that deception in transactions
in Article 127. Accordingly, “deception in a civil transaction means an intentional
act of a party or a third person for the purpose of misleading the other party as to the
subject, the nature of the entity or contents of the civil transaction which has caused
the other party to enter into such transaction”. Civil transactions conducted due to
deception are determined to be invalid. The Civil Code has no concept of a duty of
care or duty of managers or Board members.

“® Article 174(2) UK Companies Act
49 http://www.allenovery.com/publications/en-gb/Pages/Burden-of-proof-in-commercial-fraud-claim.aspx
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The Enterprise Law from 1999 to 2014, however, already recognized the
responsibilities of company managers. Unfortunately, the Enterprise Law did not
specific or gave clear instructions to explain what is "truthful, careful manner". In the
civil law system, the absence of specific instructions makes the courts very reluctant
to apply this concept in trial. That may be the reason why shareholder’s lawsuits
regarding negligent behavior of managers rarely happens in practices.

This study proposes two ways to solve this problem. First, the duty of care
concept should be specified in the Enterprises Law. The UK Companies Act 2006
provides duty of care provision as follows:

“174. Duty to exercise reasonable care, skill and diligence
(1) A director of a company must exercise reasonable care, skill and diligence

(2) This means the care, skill and diligence that would be exercised by a
reasonably diligent person with—

(a) the general knowledge, skill and experience that may reasonably be
expected of a person carrying out the functions carried out by the director in relation
to the company, and

b

(b) the general knowledge, skill and experience that the director has.’

Thailand is a country following the civil law system but also strongly
influenced by the common law system. The latest Thai Securities Law provides the
following provisions:

“89/8. In performing duty with responsibility and due care, a director and an
executive shall act in the similar manner as an ordinary person undertaking the like
business under the similar circumstance

Any matter proven by the director or executive that, at the time of considering
such matter, his decision has met the following requirements shall be deemed that the
said director or executive has performed his duty with responsibility and due care
under the first paragraph:

(1) Decision has been made with honest belief and reasonable ground that it is
for the best interest of the company;

(2) Decision has been made in reliance of information honestly believed to be
sufficient and;

(3) Decision has been made without his interest, whether directly or indirectly,
in such matter. ”

“89/9. In considering whether each director or executive has performed his
duty with responsibility and due care, the following factors shall be taken into

account:
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(1) Position in the company held by such person at that time;

(2) Scope of responsibility in the position of such person in accordance with the
laws or as assigned by the board of directors and;

(3) Qualification, knowledge, capability, and experience including purposes of
appointment.”

It is easy to see that Thai law makers have tried to explain in more detail the
manager’s responsibilities for implementation. For Vietnam, the above provision,
however, may not be sufficient to apply in practice. This study proposes to develop
guidance documents which contain “duty of care” violation examples and case law
from common law system. The guidance will help the court in practices.

The second way is to stipulate that James is responsible if the transaction is
determined to be unfair or cause damage to shareholders. This provision means that:
although James has fulfilled obligations such as disclosing information about the
person involved, or not voting to approve the transaction... but if the transaction is
determined to cause damage to shareholders, James is still responsible. It is necessary
to have deeper discussions with the court and other stakeholders on how to determine
damages and responsibilities of James and other Board members in this case.

Can shareholders hold the other directors liable for the damage the
transaction caused to Buyer? (0-2)

The World Bank did not give Vietnam any points for this question because
other Board members are not responsible or are only responsible if they are
determined to be fraudulent.

For this question, the World Bank has 3 level of scoring:

+ 0 points if other Board members are not responsible or only is responsible if
Is determined to be fraud or fraudulent

+ 1 point if other Board members are responsible if they are determined to be
negligent

+ 2 points if other Board members are responsible if the transaction is
determined to be unfair or cause damage to shareholders (unfair or prejudicial).

The World Bank has indicated that Mr. James is a Board member and can
appoint two other members of the 5-members BOD. As such, it is clear that Mr.
James and 2 other members can make up the majority of the BOD and approve the
transaction. Thus, the purpose of defining responsibilities of other Board members is
for the case where controlling shareholders can influence decisions of other Board
members.
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Similar to the above question, countries will receive higher point if plaintiff
only need to prove Board members are negligent or transaction is unfair.

Clause 4, Article 162 of the Law on Enterprises 2014 stipulates that Board
members are jointly liable if they fail to comply with some provisions when
approving self-dealing transactions:

“A contract or transaction shall be annulled and dealt with in accordance with
law when it is concluded or carried out without approval as prescribed in Clause 2
and Clause 3 of this Article and thus causes damage to the company; the person that
concludes the contract, related shareholders, Members of the Board of Directors, the
Director/General Director are jointly responsible for paying compensation and return
the incomes derived from such contract or transaction to the company. ”

According to the above provision, unless violating Clauses 2 and 3 regarding
(i) the authority to approve transactions, (ii) the obligation to notify Board members
and supervisors about the related person, draft contract or major content of the
transaction; (iii) members with related interests do not have voting rights, the Board
members do not have to compensate for damages causing by the transaction. In other
words, Board members will not be held responsible for breaching duty of care.

Recommendation: the Law on Enterprises may stipulate that Board members
must be jointly liable if they violate the duty of care (or responsibilities in Article 160)
in approving contracts and transactions with related persons. At the same time, clearly
defining the concept of duty of care.

Must Mr. James repay profits made from the transaction upon a
successful claim by shareholders? (0-1) and Must Mr. James pay damages for the
harm caused to Buyer upon a successful claim by shareholders? (0-1)

For these two questions, Clause 4, Article 162 of the Law on Enterprises
clearly stipulates that in case of a successful lawsuit, the person who signs the
transaction, the related shareholder, and Board members must jointly compensate for
damage and reimburse the company the benefits gaining from the transaction.
Therefore, the World Bank gave full points to Vietnam for these questions.

Is Mr. James disqualified upon a successful claim by shareholders? (0-1)

This is a example of how the state can intervene in the enforcement process by
imposing fines and penalties. As explained above, severe penalties will make the
opportunity cost for violation higher, then, Mr. James and other Board members will
be more hesitant to conduct the transaction. The Bank will give 1 point if Mr. James is
dismissed and cannot hold a management position for at least 1 year upon a successful
claim.
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Currently, according to the World Bank, the US and the UK do not have this
penalties, while ASEAN countries such as Singapore, Malaysia, Thailand and
Cambodia receive 1 point from the Bank. Vietnam may also consider to include this
provision in the Decree stipulating sanctions against administrative violations in the
securities market (Decree 108/2013/ND-CP and Decree 145/2016 ND-CP).

Can a court void the transaction upon a successful claim by shareholders? (0-
2)

The Bank did not give Vietnam any point for this question. The scoring scale is
as follows:

+ 0 points if the Court does not declare the transaction invalid or only invalid
because the transaction is a fraud or bad faith

+ 1 point if the Court declares the transaction invalid because the transaction
causes damage to shareholders

+ 2 points if the Court declares the transaction invalid because the transaction is
unfair or there is conflict of interests.

Article 122 to Article 129 of the Vietnam Civil Code stipulate cases where a
transaction is declared invalid. In particular, transactions can be declared invalid due
to falsification, misunderstanding, deception... Clause 4, Article 162 of the Law on
Enterprises also stipulates that transactions are invalid if the person signing that
contract and related shareholders violate Clauses 2 and 3 regarding (i) the authority to
approve transactions, (ii) the obligation to notify the Board members, supervisors on
related subjects, draft contract or the main content of the transaction; (iii) members
with related interests do not have voting rights.

It is clear that Vietnam cannot receive any points according to these above
provisions. It is necessary to discuss with the World Bank about the option 3: how the
court can declare the transaction invalid due to there exists a conflict of interest.
However, the World Bank rated 1 point for Singapore, Malaysia, and Thailand
because the Court in these countries can declared the transaction invalid if negligent is
identified. Therefore, the Enterprise Law may also stipulate that the transaction is
invalid if Board members breach the duty of care.
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2.2.2.2 Extent of shareholder governance index
a. Extent of shareholder right index

Table 24: Extent of shareholder right index: World Bank’s assessment and our
recommendation

Extent of Score WB’s Vietnam regulation/ Proposing
shareholder right 7/10 | assessmen recommendation
t
1. Does the sale of 1 Yes | Article 135 of the Enterprise Law
51% of Buyer's stipulates that the GMS has the
assets require authority to decide investment or sale
shareholder of assets of which the values are
approval? equal to or higher than 35% of the
total asset value written in the latest
financial statement of the company,
unless a smaller rate is prescribed by
the company’s charter.
2. Can shareholders 1 Yes | Article 114 of the Enterprise Law
representing 10% of stipulates that: Any shareholder or
Buyer's share capital group of shareholders that holds at
call for a meeting of least 10% of ordinary shares for at
shareholders? least 06 consecutive months (or a
smaller amount prescribed by the
company’s charter) shall have the
right to request convention of the
GMS
3. Must Buyer 0 No | This study recommends that the
obtain its Enterprises Law should remove the
shareholders’ authorized shares concept following
approval every time the Bank’s suggestion
it issues new shares?
4. Do shareholders 1 Yes | Article 114 of the Enterprise Law
automatically stipulates  that every ordinary
receive preemption shareholder is entitled to has the
rights every time preemptive right when buying newly-
Buyer issues new offered shares in proportion to his/her
shares? ordinary shares
5. Do shareholders 1 Yes | Article 135 of the Enterprise Law
elect and dismiss the does not specify the right to approve
external auditor? independent auditing companies, but
Acrticle 22 of Decree 71/2017/ND-CP
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indirectly  stipulates  that  the
Supervisor Board can propose to the
GMS to approve independent auditing
organization.

6. Are changes to
the rights of a class
of shares only
possible  if  the
holders  of  the
affected shares
approve?

No

The Law on Enterprises should
stipulate that to transform the
preference shares to common shares,
the company need approval of
shareholders owning at least 75% of
the value of such shares

7. Assuming that
Buyer is a limited
company, does the
sale of 51% of its
assets require
member approval?

Yes

Article 56 of the Law on Enterprises
stipulates the rights of members to
sell assets of which the value is equal
to or higher than 50% of total asset
value written in the latest financial
statement (or a smaller rate or value
prescribed by the company’s charter)

8. Assuming that
Buyer is a limited
company, can
members

representing  10%
call for a meeting of
members?

Yes

Article 56 of the Law on Enterprises
stipulates that any member or group
of members that owns at least 10% of
the charter capital (or a smaller
amount prescribed by the company’s
charter) shall have the right to request
meetings of the Board of members to
resolve issues within its competence.

9. Assuming that
Buyer is a limited
company, must all
or almost all
members consent to
add a
new member?

No

The study suggests that Vietnam
should discuss carefully with the
World Bank before decide to change.

10. Assuming that
Buyer is a limited
company, must a
member first offer to
sell their interest to

the existing
members before
they can sell to non-
members?

Yes

Article 53 of the Law on Enterprises
stipulates that members of a limited
liability company must offer the
stakes to other members in proportion
to their capital contribution in the
company under the same conditions.
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Must Buyer obtain its shareholders’ approval every time it issues new
shares?

The Bank's recommendation in this case is clear: the GMS must have authority
to approve every time the company issues shares. This provision is to prevent the
BOD issuing shares to dilute the company’s shares, detrimental to the decision of
shareholders.

The BOD has great motivation to do this especially when the threat of merge
and acquisition arises. To prevent acquisition, the BOD will issue shares thus, forcing
the acquiring company to spend huge resources to control the company. The dilution
of shares disincentive acquiring company or force them to negotiate directly with the
Board. This is considered a classic countermeasure to protect the position of the
Board members.

This measure, however, can cause great damage to shareholders and the
company. Existing shareholders have to buy more shares to achieve the same
ownership ratio as before. The company also suffers losses if the company value can
increase after the merger. Board members also can protect their position even though
their performance are not good enough®. Therefore, the World Bank recommends
that the GMS must have the authority to approve all the issuance of shares to avoid
this case.

Vietnamese regulations differ significantly from those of the World Bank. The
current Enterprise Law still keep the concept of authorized capital, issued share
capital or paid-up capital. Article 135 of the Enterprise Law stipulates that the GMS
has the right to decide the type of shares and amount of each type of authorized
shares. In other words, the GMS has the right to decide the maximum number of
shares to be offered. The authority to sell the authorized shares belongs to the BOD.
Article 125 of the Law on Enterprises stipulates that the BOD can decide the time,
method of sale and the selling price of shares. These provisions are expected to create
favourable conditions for company operation since the BOD has more freedom in
attracting capital for the company but still subject to the maximum authorized shares
from the GMS. The goal of limiting the share dilution can still be achieved. However,
the above assessment may not completely true in practices.

Looking at international experience, in 2006, the new UK Companies Act
officially abolished the concept of authorized shares. The charter capital is only based
on issued shares. Australia also abolished this concept in 2001. Singapore, Malaysia,
Hong Kong followed the trend in 2006 and 2016. The above countries only use the
concept of issued shares to define charter capital. So why did these countries abolish
the authorized capital concept? >’

%% Merge and acquisition is an extremely important market mechanism to ensure that the Board of Directors work for
the company and shareholders benefit, not their own benefits.

* In addition, the World Bank assessed that UK, France, Germany, China, Singapore, Malaysia, Thailand have
regulations requiring the GMS to approve all the issuance of shares. The UK, Singapore, Malaysia and Hong Kong
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First, the authorized share concept can cause misunderstanding about the actual
charter capital of companies. Abolishing this concept helps investors and state
authorities to focus entirely on the company’s issued shares. In fact, a company may
have a very big authorized shares, but very small actual paid-up capital and the
information of authorized shares can be misleading to investors. The 2014 Enterprise
Law clearly stipulates that a company's charter capital is the total number of issued
shares?, but confusion can still occur, especially in the context of unprofessional
investment and insufficient information disclosure. Information disclosure in Vietnam
is not fully and timely complied, even for public companies. This is one of the reasons
Singapore abolished this concept™.

Second, determining an appropriate authorized capital is often difficult because
there is no specific framework or basis to depend on. For example, both attracting
capital and preventing acquisition by diluting stocks require the company to increase
authorized shares. However, the amount that needs to be adjusted in each case is
different. If the above situations have not emerged yet, the GMS cannot determine a
suitable authorized share for both objectives. The authorized share can be too high or
too low. To be rational, the GMS have to act cautiously and likely to convene
shareholder meeting many times. Thus, all initial expected objectives cannot be
achieved and even generate a misleading concept.

The abolition of authorized shares concept can increase the GMS' awareness of
the above issues. For example, if the company need capital, the GMS has a clear
target and objective to issue shares. They know they need to issue shares to raise
capital not to dilute stock. Thus, the GMS can easily determine the number of issued
shares. On the contrary, if the GMS want to prevent acquisition - this is a complicated
situation because the existing shareholders also bear the costs of this decision, the
GMS also can have a clear target of share issuance. Once again, the GMS can easily
calculate the required number of issues.

Assigning this duty to the BOD to facilitate company operation in this case is
unreasonable. The decision to issue additional shares is directly linked to the interests
of all shareholders, thus, they need to attend the meeting or authorize others to attend.
Moreover, the 2014 Enterprise Law reduced the required quorum and the voting rate
to approve decisions making it easier to conduct shareholder meeting. Therefore, it is
necessary to keep the authority for the GMS rather than delegate it to the BOD.

Recommendation: This study recommends that the Enterprises Law should
remove the authorized shares concept following the Bank’s suggestion.

Are changes to the rights of a class of shares only possible if the holders of
the affected shares approve?

have all abolished the concept of authorized capital. This study does not have the opportunity to find out whether the
remaining countries use the authorized shares concept

2 Article 111 2014 Enterprises Law

%% https://learn.asialawnetwork.com/2018/09/25/what-is-the-difference-between-paid-up-and-authorised-capital/
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The World Bank requires that if the company want to change the rights of a
class of shares, they must seek approval from the shareholders holding that type of
shares. This regulation aims to protect the rights of shareholders owning a specific
type of shares. The World Bank assessed that Vietnam did not have this provision.

Article 113 of the Enterprise Law stipulates that preferred shares can be
converted into ordinary shares under the Resolution of the GMS. As such, a
controlling shareholder (owning more than 50% of the shares) can change the rights
of a class of shares without the consent of the shareholders owning that class. This
provision, therefore, cannot protect the legitimate rights of minority shareholders in
this case. Many countries such as the UK, USA, Japan, Germany, Singapore,
Malaysia, Thailand, Indonesia... stipulate that only shareholders owning a type of
shares can change the rights of that type.

The provisions of the 2006 UK Companies Act Law are as follows:

630(2). Rights attached to a class of a company's shares may only be varied:

(a) in accordance with provision in the company's articles for the variation of
those rights, or;

(b) where the company's articles contain no such provision, if the holders of
shares of that class consent to the variation in accordance with this section.

630(4). The consent required for the purposes of this section on the part of the
holders of a class of a company's shares is—:

(a) consent in writing from the holders of at least three-quarters in nominal
value of the issued shares of that class (excluding any shares held as treasury shares),
or

(b) a special resolution passed at a separate general meeting of the holders of
that class sanctioning the variation.

Recommendations: The Law on Enterprises should stipulate that to transform
the preference shares to common shares, the company need approval of shareholders
owning at least 75% of the value of such shares.

Assuming that Buyer is a limited company, must all or almost all members
consent to add a new member?

It is difficult to recognize the purpose of the World Bank for this
recommendation because the World Bank did not give specific explanations about the
limited liability company that they use to assess. The Bank only described the limited
liability company as a simpler type of company and could not issue shares to the
public.

Meanwhile, limited liability company in the UK, USA, Germany... has many
different characteristics in the organizational structure, operation, voting method or
the purpose, context of its establishment. For example, a limited liability company in
the United States has no limits on the number of members, no regulations on
governance, no corporate income tax and only personal income tax for each member...
Therefore, the comparison of regulations for limited liability company between
countries in this case is not reasonable.
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In Vietnam, the Enterprise Law 2014 does not have provisions on the addition
of members of a limited liability company, only stipulate the maximum number of
members and provision on the addition of members of a partnership. Therefore, the
study suggests that Vietnam should discuss carefully with the World Bank before
decide to change.

b. Extent of ownership and control

Table 25: Extent of ownership and control: World Bank’s assessment and our
recommendations

Extent of Score | WB’s Vietnam regulations/

ownership and 6/10 | assessment | Recommendations

control

1. Is it forbidden to 0 No | This study recommends that the
appoint the same Enterprise Law should not prohibit
individual as CEO the same individual holding both
and chairperson of CEO and chairperson of the BOD
the board of positions?

directors?

2. Must the board of 1 Yes | Article 134 of the Enterprise Law
directors include requires that for a company operating
independent and under the one-tier model, at least 20%
nonexecutive board of members of the Board of Directors
members? must be independent members.

Article 13 of Decree 71/2017/ND-CP
stipulates that for a public company,
at least 1/3 members of the Board of
Directors must be non-executive

members.
3. Can shareholders 1 Yes | Article 135 of the Enterprise Law
remove members of stipulates that the GMS has the right
the board of to elect and dismiss members of the
directors without Board of Directors.
cause before the end
of their term?
4. Must the board of 0 No | Revise the concept “Internal Audit
directors include a Committee” to “Audit Committee”
separate audit and specify that the Audit Committee
committee includes a certain number of Board
exclusively members
comprising  board
members?
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5. Must a potential
acquirer make a
tender offer to all
shareholders  upon
acquiring 50% of
Buyer?

Yes

Article 32 of the Law on Securities
stipulates that the public offer of
shares that leads to own at least 25%
of the public company's outstanding
shares will be subject to a tender
offer.

6. Must Buyer pay
declared  dividends
within a maximum
period set by law?

Yes

Clause 4, Article 132 of the Law on
Enterprises stipulates that dividends
must be paid in full within 6 months
from the end of the General Meeting
of Shareholders.

7. Is a subsidiary
prohibited from
acquiring shares
issued by its parent
company?

Yes

Clause 2, Article 189 of the Law on
Enterprises stipulates that subsidiaries
cannot buy shares of the parent
company

8. Assuming that
Buyer is a limited

company, must
Buyer have a
mechanism to
resolve

disagreements
among members?

Yes

Articles 58, 59 and 60 of the
Enterprise Law provide provisions for
convening members meetings,
conditions and procedures for
conducting members meetings

9. Assuming that
Buyer is a limited
company, must a
potential  acquirer
make a tender offer
to

all shareholders
upon acquiring 50%
of Buyer?

No

Vietnam should be cautious in
adopting this recommendation.

10. Assuming that
Buyer is a limited
company, must
Buyer distribute
profits  within a
maximum

period set by law?

No

Limited liability company does not
have Board of Directors so there is no
conflict between the Board and
members. Setting the maximum
period for paying profits may not be
necessary. However, it is feasible to
strictly determine the time limit for
profit payment under members’
decision.
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Is it forbidden to appoint the same individual as CEO and chairperson of
the BOD?

This rule aims to prevent an individual, usually a controlling shareholder, from
holding two key positions in the company. This provision is considered a best
corporate governance practice for public or listed companies.

However, duality can have both negative and positive effects. One person
holding both Chairman of the BOD and CEO position can help the company operate
smoothly, save operation costs and quick decision making process.

In fact, there have been many empirical studies evaluating the impact of duality
on company performance. The results are inconsistent and not consensus. Wintoki et
al. (2012) studied the impact of corporate governance features on firm performance
including the impact of: independent board members, duality and number of board
members. The result shows that there is no significant impact of duality on firm
performance. Wintoki et al. (2012) uses one of the most advanced econometric
methods and the paper is published in a very prestigious financial journal®*. In
Vietnam, Nguyen et al. (2015) using the data of listed companies in two stock
exchange market to investigate this relationship. The result also indicates that there is
no negative effect of the duality on company performance.

In addition, compared with other countries, the UK, the US, Japan, Singapore,
Malaysia and Thailand do not prohibit duality. Only Germany and Indonesia have this
rule.

Recommendation: This study recommends that the Enterprise Law should not
prohibit the same individual holding both CEO and chairperson of the BOD positions.

Must the BOD include a separate audit committee exclusively comprising
board members?

Article 134 of the Enterprise Law states that shareholding companies operating
under the one-tier board model must have an Internal audit committee. The Internal
audit committee here has the same role and function as the Audit committee in the
World Bank’s recommendation. Perhaps due to the difference in name, the World
Bank did not give Vietnam point in this question.

Recommendation: Vietnam should revise the concept “Internal Audit
Committee” to “Audit Committee” and specify that the Audit Committee includes a
certain number of Board members.

Assuming that Buyer is a limited company, must a potential acquirer
make a tender offer to all shareholders upon acquiring 50% of Buyer?

> Wintoki et al. (2012) used the GMM model to control endogenous variables and the paper is published in the
Journal of Financial Economics.
171



This recommendation is similar to the above requirement for shareholding
company. According to World Bank, UK, USA, Japan, Germany, Singapore,
Malaysia, Thailand, Indonesia and some other countries do not have this rule. As
mentioned above, due to the uncertainty about the characteristics of the limited
liability company used by the World Bank, Vietnam should be cautious in adopting
this recommendation.

Recommendations: Vietnam should be cautious in adopting this
recommendation.

Assuming that Buyer is a limited company, must Buyer distribute profits
within a maximum period set by law?

For shareholding companies, the BOD has the authority to decide the time limit
and procedures for dividend payment. Therefore, the Enterprises Law should set a
maximum time limit for dividends payment to shareholders. In contrast, the limited
liability company does not have BOD and the members’ council has the authority to
decide the plan for use and distribution profits. Thus, there is no conflict between the
Board and members. Setting the maximum period for paying profits may not be
necessary.

Recommendation: However, it is possible to strictly determine the time limit
for profit payment under members’ decision.

c. Extent of corporate transparency

Table 26: Extent of corporate transparency: World Bank’s assessment and our
recommendations

Extent of corporate Score | WB’s Vietnam regulations/

transparency 7/10 | assessment | Recommendations

1. Must Buyer disclose 1 Yes | Article 29 of the Securities Law
direct and indirect stipulates that major shareholders
beneficial ownership (directly or indirectly owning at least
stakes representing 5%? 5% of total shares) must report to

public companies, the State Securities
Commission, and Stock Exchanges.

2. Must Buyer disclose 1 Yes | Article 159 of the Enterprise Law
information about board stipulates that Board members,
members’ primary supervisors, executives and other
employment and managers must declare their related
directorships in other interests with the company, including:
companies? Name, enterprise ID number, address

of the headquarter, business lines of
every enterprise of which they have
stakes or shares; the proportion and
time of obtainment of such stakes or
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shares.

3. Must Buyer disclose
the compensation of
individual managers?

Yes

Article 158 of the Enterprise Law
stipulates that remuneration for Board
members and salary of Executives and
other managers must be reported to the
General Meeting of Shareholders at the
annual meeting.

4. Must a detailed notice
of general meeting be
sent 21 days before the
meeting?

No

The Enterprise Law should not follow
the Bank’s recommendation

5. Can shareholders
representing 5%  of
Buyer’s share capital put
items on the general
meeting agenda?

No

The Enterprise Law should remove the
condition “for at least 6 months” and
reduce the percentage of share from
10% to 5% or 1%.

6. Must Buyer's annual
financial statements be
audited by an external
auditor?

Yes

7. Must Buyer disclose
its audit reports to the
public?

Yes

Article 101 of the Securities Law
requires public companies to disclose
periodic information on audited annual
financial statements, six-month
financial statements which have been
reviewed Dby independent auditing
companies, quarterly financial
statements

8. Assuming that Buyer
is a limited company,
must members meet at
least once a year?

Yes

Clause 1, Article 56 of the Law on
Enterprises stipulates that the Board of
Directors must meet at least once a
year.

9. Assuming that Buyer
Is a limited company,

can members
representing 5% put
items on the

meeting agenda?

Yes

Article 58 of the Enterprise Law
stipulates that the Chairman of the
BOD prepares the schedule, the
content of documents and convenes
meetings of the Members’ Council.
Members have the right to propose
additional content of the meeting
agenda.

10. Assuming that Buyer
iIs a limited company,
must  Buyer's annual
financial statements be
audited by an external
auditor?

No

The Enterprise Law should consider
carefully this recommendation, should
not amend immediately in the next
revision.
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Must a detailed notice of general meeting be sent 21 days before the
meeting?

The World Bank expects that 21 days is enough for shareholders to carefully
review documents, prepare and arrange to attend the GMS. They want to ensure that
all shareholders can participate in the GMS to perform and protect their rights.

Article 139 of the Enterprise Law requires that the convenor of the GMS must
send the invitation to all shareholders in the List of shareholders entitled to attend the
meeting at least 10 days before the opening date.

In fact, there are several other factors must be considered when determining an
appropriate time period. If the period is too long, the List of shareholders entitled to
attend the meeting need to be determined long before the meeting, causing
disadvantages for shareholders who buy shares after the time the List is made.
Moreover, the long time period will affect company ability to make quick decision if
the company encounters urgent problems. Countries such as the UK, the US, Japan,
Singapore, Malaysia, Thailand and Indonesia did not meet this requirement.

Recommendation: The Enterprise Law should not follow the Bank’s
recommendation.

Can shareholders representing 5% of Buyer’s share capital put items on
the general meeting agenda?

Article 114 and Article 138 of the Enterprise Law stipulate that shareholders
who own at least 10% of the shares for at least 6 consecutive months are entitled to
propose additional issues to the agenda of the GMS. The draft Enterprise Law is
proposing to reduce the ratio from 10% to 1% to enhance shareholders’ rights.

Recommendation: The Enterprise Law should remove the condition “for at
least 6 months™ and reduce the percentage of share from 10% to 5% or 1%.

Assuming that Buyer is a limited company, must Buyer's annual financial
statements be audited by an external auditor?

The Enterprise Law does not require the financial statements of limited liability
companies to be independently audited. Article 37 of the Law on Independent
Auditing and Article 15 of Decree 17/2012/ND-CP stipulate that only public
companies, some state-owned companies need the independently audited financial
statements. These provisions do not require all shareholding companies or limited
liability companies to do that.

Requiring all limited liability companies to have independent audited financial
statements will incur huge costs for these enterprises. In addition, most of Vietnamese
companies are small and medium-sized enterprises and owned by small number of
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shareholders. Thus, independent audited financial statements may be not necessary
because of limited conflict of interests in the company.

According to the World Bank, the UK, Singapore, Malaysia, Thailand and
Indonesia now require limited liability company’s financial statements to be
independently audited while the US and Japan do not. However, as mentioned above,
limited liability company among countries may have different characteristics, so
Vietnam needs to consider carefully.

Recommendation: The Enterprise Law should consider carefully this
recommendation, should not amend immediately in the next revision.
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CHAPTER I11: RECOMMENDATIONS FOR FUTURE REFORMING
BASEDS ON STARTING A BUSINESS AND PROTECTING MINORITY
INVESTOR INDEX

3.1 Starting a business recommendations

As analyzed, Vietnam still has a lot of room to reform its starting a business
indicator. Therefore, some recommendations to continue improving the score and
ranking of starting a business indicator in the coming time are as follows:

- Recommendations to ministries (can be implemented immediately in the next
year)

+ The Ministry of Finance recommends amending the Government’s Decree
No 139/2016/ND-CP dated October 4, 2016 on licensing fees in the aim of extending
the deadline for declaration and payment of licensing fees to January 30 of the
following year; supervise the implementation of regulations on external/internal
invoice printing procedures and invoice issuance notice within 4 days as prescribed.
Application for purchase of invoices shall be processed within the day. The use of
electronic invoices shall be promoted in accordance with the Government's Decree No
119/2018/ND-CP dated September 12, 2018, stipulating electronic invoices on sale of
goods and provision of services.

+ The Ministry of Labor, War Invalids and Social Affairs researches on
building the online Employee Registration System having internet connection to the
National Business.

+ The Ministry of Planning and Investment continues to improve the draft
Enterprise Law (amended) with the aim of abolishing or simplifying unnecessary and
inappropriate procedures in order to shorten the time and cost of market entry
(Abolition of the notification of the seal-sample, application of online business
registration procedures, ...)

- Some other recommendations (long term)

+ Increase effective coordination and accountability mechanisms among
agencies

To carry out business start-up procedures, enterprises must work with 05
agencies™. However, up to now, there has been only coordination between tax
authorities and business registries in issuing tax codes and business identification
numbers. It is necessary in strengthening coordination among state management
agencies to streamline procedures, regulations to reduce time and strictly monitor

*® including Business Registration, Taxation, Banking, Social Insurance and Labor.
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implementation to facilitate businesses to enter the market, attract investment,
encourage creativity in business.

On the other hand, in order to ensure good coordination in this case, an overall
reform process is needed, which involves both state agencies and enterprises, and a
clear mechanism on information sharing, accountability, and higher-level transfer
processes must be created to address issues. To ensure that problems arise, technical
and institutional issues are resolved promptly and properly.

+ Apply e-government in the process of starting a business

The Government should promote Resolution 17/NQ-CP dated March 7, 2019
on some key tasks and solutions for the e-Government development in the period of
2019-2020 with vision towards 2025 to further promote the National Database of
Business Registration. In the coming time, it is necessary to study and consider
building an electronic platform for synchronous business registration between direct
transaction offices (front office) and data processing agencies (back office) to further
reduce the number of transactions between businesses and state agencies, and improve
the level of compliance with the law.

3.2 Protecting Minority Investors recommendations

Based on the above analysis, future direction for revising regulation related to
Protecting Minority Investors Index are as follows.

First, Vietnam should focus on amending the provisions related to the Extent of
conflict of interest regulation index. The prevalence of concentrated ownership
structure in Vietnamese companies means that controlling shareholder has big
oppoturnity to expropriate benefits of the company and minority shareholders. The
popular way to do this is self-dealing transaction. Protecting investors and
shareholders from self-dealing transactions, thus, is extremely important. The Extent
of conflict of interest regulation index reflect the strength of curent regulations to
prevent such transaction. However, according to the World Bank, Vietnam's score on
this sub-index is very low, especially with the 2 pillars: Extent of director liability
index and Ease of shareholder suits index.

Second, to improve self-dealing transaction regulation, not only the Enterprises
Law need to be revised. Several provisions related to the Ease of shareholder suit
index are within the scope of the Civil Code and the Civil Procedure Code. To
enforce these regulations in practice, it is also necessary to have close coordination
between several state agencies. For example, the role of the Court in hearing
derivative cases and determining directors’ liability based on common law concepts 1S
crucial to ensure shareholders’ rights against self-dealing transaction. Therefore, the
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Ministry of Planning and Investment, as the agency responsible for this index, needs
to coordinate with other related ministries such as the Ministry of Justice or the
Supreme People’s Court, to conduct comprehensive review, revise all related
regulation.

Third, for the Extent of shareholder governance sub-index, Vietnam need to
consider carefully World Bank’s suggestions. The World Bank’s recommendations in
this index are based on good international practice. Thus, several recommendations
may not be suitable for all countries. Some recommendations may not based on
empirical studies or still on debate. Some suggestions are unclear, especially those
related to limited liability companies. Moreover, Vietnam's scores in this sub-index
are already relatively high compared with other high-ranking countries such as
Singapore or Malaysia. The amendment of provisions related to this index should be
thoroughly assessed and widely consulted with the business community.

Our recommendations are classified into 3 groups: (a) regulations that can be
amended immediately in the Enterprise Law; (b) regulations need to be amended in
other legal documents; (c) regulations requiring further review and consideration. If
amending the provisions of the Enterprise Law as proposed, Vietnam may increase 11
points in the World Bank’s score system, reaching the 48th out of 190 countries.

a. Regulations that can be amended immediately in the Enterprise Law

WB’s Vietnam regulation/ Expected
assessment | Recommendations score

Extent of conflict of interest regulation index

Extent of disclosure index

Whose decision is | BOD Article 162 Law on Enterprises 2014 | |ncrease 1

sufficient to approve | excluding stipulates that members of the BOD point

the  Buyer-Seller | interested | have the authority to approve
transaction? (0-3) members | transactions and members with related

(2 points) | interests are not allowed to vote.

Propose to add one clause in this
Article: “Contracts or transactions
between the company and a
shareholder owning more than 50% of
total shares of the company with value
of at least 10% of the total assets
value, must be approved by the GMS.
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Shareholders with related interests

are not entitled to vote.”

Ease of shareholder suit index

Before suing, can | No The study proposes to abolish the | Increase 1
shareholders (0 point) condition of “owning shares for at | point
representing 10% of least 6 consecutive months” and
Buyer's share capital stipulate more details as follow:
inspect the “Shareholders owning 10% of shares
transaction are entitled to check documents on
documents? (0-1 contracts and transactions which are
approved by GMS and BOD in Atrticle
162.”
Can the plaintiff | No The 2015 Civil Procedure Code has | Increase 3
obtain any (0 point) stipulated the obligation to notify the | points
documents from the litigants of the documents and
defendant and evidence submitted; the obligation to
witnesses at trial? send to other involved party copies of
(0-3) the petition and documents and
evidence; when handing  over
documents and evidence to the Court,
obligations to copy and send such
documents to other litigants or their
lawful representatives
However, these are new provisions
and it was not until 2017 that the
Supreme People's Court issued
instructions regarding these
provisions.
The Enterprise Law can stipulate that
the plaintiff can request the litigant to
send him all relevant documents
according the provisions of the 2015
Civil Procedure Code.
Extent of director liability index
Can  shareholders | Not liable | The Enterprise Law may stipulate that | Increase 1
hold the  other | (O point) Board members must be jointly liable | point
directors liable for if they violate the duty of care (or
the damage the responsibilities in Article 160) in

transaction caused to

approving contracts and transactions
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Buyer? (0-2)

with related persons; and explain the
concept duty of care

Can a court void the | Only in Add a provision: the transaction will | Increase 1
transaction upon a | case of be invalid if negligent is identified point
successful claim by | fraud or
shareholders? (0-2) | bad faith

(0 point)
Extent of shareholder governance index
Extent of shareholder right index
Must Buyer obtain | No This study recommends that the | Increase 1
its shareholders’ (0 point) Enterprises Law should remove the | point
approval every time authorized shares concept and follow
it issues new shares? the Bank’s suggestion
Are changes to the | No The Law on Enterprises should | Increase 1
rights of a class of (0 point) stipulate that to transform the | point
shares only possible preference shares to common shares,
if the holders of the the company need approval of
affected shares shareholders owning at least 75% of
approve? the value of such shares
Extent of ownership and control
Must the BOD | No Revise the concept “Internal Audit | Increase 1
include a separate (0 point) Committee” to “Audit Committee” | point
audit committee and specify that the Audit Committee
exclusively includes a certain number of Board
comprising  board members
members?
Extent of corporate transparency
Can  shareholders | No The Enterprise Law should remove | Increase 1
representing 5% of (0 point) the condition “for at least 6 months” | point
Buyer’s share and reduce the percentage of share
capital put items on from 10% to 5% or 1%.
the general meeting
agenda?
Total Increase

11 points
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b. Regulations need to be amended in other legal documents

WB’s Vietnam Expected
assessment | regulation/Recommendation score
Extent of conflict of interest regulation index
Extent of disclosure index
Must an external | No The study proposes to initially add | Increase 1
body review the terms (0 point) this requirement for listed companies | point
of the transaction in the Decree 71/2017/ND-CP on
before it takes place? corporate governance for public
(0-1) companies. These companies
generally have motive and resources
to comply than non-public companies.
Must Buyer | Disclosure | Only  requires  publicly — about | |ncrease 1
immediately disclose | on the transactions according to Avrticle 9, | point
the transaction to the | transaction | Article 12 of Circular 155/2015/TT-
public? (0-2) only BTC on the disclosure  of
(1 point) extraordinary information within 24
hours.
Can learn from Thai regulations on
disclosing transaction information and
related persons and amending in
Circular 155/2015/ TT-BTC.
Ease of shareholder suits index
Can the plaintiff | No Article 106 of the 2015 Civil | Increase 1
request categories of | (g noinny | Procedure Code require the litigants | point
gogurgents fromththef[ to specify documents and evidence to
efendan withou -
identifying  specific be provided.
ones? (0-1) To make it easier for shareholders to
sue in this case, the law may be
revised as follows: the plaintiffs
when making request for documents
may not specify the names of the
documents and only need to specify
the name of individual or organization
possessing the documents. To change
this provision, Vietnam need to revise
the Civil Procedure Code not the
Enterprise Law.
Extent of director liability index
Is Mr. James | No Add a provision in the Decree | Increase 1
disqualified upon a (0 point) 108/2013/Nb-CP on  sanctioning | point
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successful claim by
shareholders? (0-1)

violations in the securities market:
Board member violating the law on
self-dealing transaction is not allowed
to represent or hold a managerial
position in any company for at least 1
year if the shareholder successfully
sues.

Total

Increase
4 points

c. Regulations requiring further review and consideration

WB’s
assessment

Vietnam regulation/Recommendations

Extent of conflict of interest regulation index

Ease of shareholder suits index

Can the plaintiff
directly question the
defendant and
witnesses at trial? (O-
2)

Preapproved
questions
only

(1 point)

Article 261 of the 2015 Civil Procedure Code
only stipulates that: “When making presentations
on the assessment of evidences or expressing
their views on the resolution of cases, persons
participating in the arguments must base
themselves on documents and evidences that
have been collected, examined and verified in
Court sessions as well as results of the inquiring
process in Court sessions. They may respond to

b

the opinions of others.’

Therefore, Vietnam needs to talk to the World
Bank about this assessment and find out which
laws and regulations the World Bank used to
evaluate.

Is the level of proof
required for civil suits
lower than that of
criminal cases? (0-1)

No
(0 point)

Vietnamese law follows the civil law system,
thus, there is no provision that differentiates
standard of proof among cases. To meet World
Bank's requirements in this case, Vietnam needs
time to research and apply, so amendment may
not feasible in the near future.

Can shareholder
plaintiffs recover their
legal expenses from

Yes if
successful
(1 point)

Article 72.3 of Enterprise Law and Article 26,
Resolution 326/2016/UBTVQH stipulates that
shareholders will be reimbursed if the lawsuit is
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the company? (0-2)

successful. To earn 2 points, shareholders can be
reimbursed whether the lawsuit is successful or
not. This, however, need to be carefully
considered, balancing the interests of shareholder
plaintiffs against the risks that shareholders can
take advantage of this provision to disrupt the
company.

In fact, the UK, the US, Japan, Singapore,
Malaysia and many other countries only stipulate
that shareholders will be reimbursed if the
lawsuit is successful.

Extent of director liability index

Can shareholders hold
Mr. James liable for
the  damage the
transaction caused to
Buyer? (0-2)

Liable if
negligent

(1 point)

Vietnam gets 1 point thanks to Article 160 and
Article 162 of the Law on Enterprises:
shareholders can sue Board members in case
Board members violate the obligations of the
company manager. The responsibilities of a
company manager are defined in Article 160
including:  “Performing given rights and
obligations in a truthful, careful manner to
ensure the company’s legitimate interests”.

Extent of shareholder governance index

Extent of shareholder right
Assuming that Buyer | No The study suggests that Vietnam should discuss
is a limited company, (0 point) carefully with the World Bank before decide to

must all or almost all
members consent to
add a
new member?

change.

Extent of ownership and control

Is it forbidden to | No This study recommends that the Enterprise Law
appoint the same (0 point) should not prohibit the same individual holding
individual as CEO both CEO and chairperson of the BOD positions?
and chairperson of the

board of directors?

Assuming that Buyer | No Vietnam should be cautious in adopting this
is a limited company, (0 point) recommendation.

must a  potential
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acquirer make a

tender offer to

all shareholders upon

acquiring 50% of

Buyer?

Assuming that Buyer | No Limited liability company does not have Board

is a limited company, (0 point) of Directors so there is no conflict between the

must Buyer distribute Board and members. Setting the maximum

profits  within  a period for paying profits may not be necessary.

maximum However, it is feasible to strictly determine the

period set by law? time limit for profit payment under members’
decision.

Extent of corporate transparency

Must a detailed notice | No The Enterprise Law should not follow the Bank’s

of general meeting be (0 point) recommendation

sent 21 days before

the meeting?

Assuming that Buyer | No The Enterprise Law should consider carefully

is a limited company, (0 point) this recommendation, should not amend

must Buyer's annual immediately in the next revision.

financial  statements

be

audited by an external
auditor?
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